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SK\VLFDO�GLVDELOLWLHV�ZKR�DWWHQG :HVW�/RV�$QJHOHV�&ROOHJH��³:/$&´����7KH\�VXHG

:/$&�DQG�WKH�/RV�$QJHOHV�&RPPXQLW\�&ROOHJH�'LVWULFW� LQYRNLQJ�7LWOH�,,�RI�WKH�

$PHULFDQV�ZLWK�'LVDELOLWLHV�$FW� 6HFWLRQ�����RI�WKH�5HKDELOLWDWLRQ�$FW��DQG�YDULRXV�

&DOLIRUQLD�VWDWH�ODZV��DQG�DOOHJLQJ�WKDW�WKH�WHUPLQDWLRQ�RI�:/$&¶V�RQ�FDPSXV�

VKXWWOH�VHUYLFH KDV�UHVWULFWHG�WKHLU�DFFHVV�WR�:/$&¶V�SURJUDPV�DQG�VHUYLFHV���$IWHU�

D�VL[�GD\�EHQFK�WULDO��WKH�GLVWULFW�FRXUW�UHQGHUHG�D�MXGJPHQW�LQ�'HIHQGDQWV¶�IDYRU�

RQ�DOO�FODLPV���:H�KDYH�MXULVGLFWLRQ�RYHU�3ODLQWLIIV¶�DSSHDO IURP�WKH�MXGJPHQW�

XQGHU ���8�6�&��� �������:H�UHYHUVH�DV�WR�*XHUUD�DQG�&KU\VWDO��YDFDWH�DV�WR�

%RQWUDJHU��DQG�UHPDQG�

7LWOH�,,�DQG�6HFWLRQ�����ERWK�UHTXLUH�D�SXEOLF�HQWLW\�WR�SURYLGH�LQGLYLGXDOV�

ZLWK�GLVDELOLWLHV�³PHDQLQJIXO�DFFHVV´�WR�LWV�SURJUDPV�DQG�VHUYLFHV���.�0��H[�UHO��

%ULJKW�Y��7XVWLQ�8QLILHG�6FK��'LVW�������)��G��������������WK�&LU�������� ,Q�

SDUWLFXODU��³7LWOH�,,�HPSKDVL]HV µSURJUDP�DFFHVV�¶ PHDQLQJ�WKDW�D�SXEOLF�HQWLW\¶V�

SURJUDPV�DQG�VHUYLFHV��YLHZHG�LQ�WKHLU�HQWLUHW\�´�PXVW�EH�PHDQLQJIXOO\�DFFHVVLEOH�

WR�LQGLYLGXDOV�ZLWK�GLVDELOLWLHV���&RKHQ�Y��&LW\�RI�&XOYHU�&LW\������)��G�������������

��WK�&LU���������VHH����&�)�5��� �������D��

*XHUUD�DQG�&KU\VWDO�KDYH�QRW�KDG�PHDQLQJIXO�DFFHVV�WR�:/$&¶V�SURJUDPV�

DQG�VHUYLFHV�VLQFH�WKH�VKXWWOH�VHUYLFH�HQGHG���7KH�UHFRUG�EHOLHV�'HIHQGDQWV¶�

DVVHUWLRQ�WKDW�*XHUUD�DQG�&KU\VWDO FRXOG�DFKLHYH WKDW�DFFHVV�E\�WDNLQJ�WKH�/RV�

$QJHOHV�SDUDWUDQVLW�VHUYLFH IURP�WKHLU�KRPHV�WR�:/$&��DQG�WKHQ�WUDYHUVLQJ WKH�
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FDPSXV XVLQJ�PRWRUL]HG�VFRRWHUV RU�RQ�IRRW���)LUVW��WKH�SDUDWUDQVLW�VHUYLFH�LV�QRW�D�

YLDEOH PHDQV�RI�JHWWLQJ�WR�:/$& IRU�WKRVH�WZR�3ODLQWLIIV���7KH�HYLGHQFH�VKRZV

WKDW WKH�VHUYLFH�LV�XQSUHGLFWDEOH�DQG WLPH�FRQVXPLQJ�EHFDXVH�LW�JLYHV�ULGHUV DQ�

LPSUHFLVH�SLFN�XS�ZLQGRZ�DQG�IUHTXHQWO\�SLFNV�XS�DQG�GURSV�RII�RWKHU�ULGHUV�DORQJ

WKH�URXWH���7KH�FRPPXWH�WLPHV�IRU�*XHUUD�DQG�&KU\VWDO ZRXOG�WKHUHIRUH�LQFUHDVH�

GUDPDWLFDOO\�DQG�WKH\�ZRXOG�ULVN�PLVVLQJ�SRUWLRQV�RI�FODVV���0RUHRYHU��EHFDXVH�

ULGHV�PXVW�EH�UHVHUYHG�DW�OHDVW�D�GD\�LQ�DGYDQFH��*XHUUD�DQG�&KU\VWDO ZRXOG�QRW�

KDYH�WKH�IOH[LELOLW\�WR�DGMXVW�WKHLU�VFKHGXOHV²IRU�H[DPSOH��WKH\�ZRXOG�QRW�EH�DEOH�

WR�VWD\�ODWH�LI�D�FODVV�UXQV ORQJ XQH[SHFWHGO\ RU�WR�SDUWLFLSDWH�LQ�LPSURPSWX�VFKRRO

DFWLYLWLHV���5HTXLULQJ�VWXGHQWV�ZLWK�GLVDELOLWLHV�WR�DFFHVV�WKHLU�HGXFDWLRQ�LQ�WKLV�ZD\�

³GLVSURSRUWLRQDWHO\�EXUGHQV�>WKHP@ EHFDXVH�RI�WKHLU�XQLTXH�QHHGV�´��6HH�5RGGH�Y��

%RQWD������)��G������������WK�&LU��������

6HFRQG��QHLWKHU�*XHUUD�QRU�&KU\VWDO�FDQ�SUHVHQWO\�UHO\�RQ�PRWRUL]HG�

VFRRWHUV�WR�JHW�DURXQG�FDPSXV���*XHUUD�KDV�REWDLQHG�D�VFRRWHU�IURP�WKH�&DOLIRUQLD�

'HSDUWPHQW�RI�5HKDELOLWDWLRQ��³'25´���EXW�KLV�YHKLFOH�LV�QRW�HTXLSSHG�WR�WUDQVSRUW�

WKH�VFRRWHU WR�DQG�IURP�:/$&���+H�LV�ZDLWLQJ�RQ�WKH�'25�WR�GHWHUPLQH�ZKHWKHU�LW�

ZLOO FRYHU�WKH�VXEVWDQWLDO�FRVWV�UHTXLUHG�WR�PDNH�WKH�QHFHVVDU\�PRGLILFDWLRQV� $QG�

&KU\VWDO�GRHV�QRW�HYHQ�KDYH�D�VFRRWHU���%DVHG�RQ�*XHUUD¶V�H[SHULHQFH��LW�FRXOG�WDNH�

&KU\VWDO�ZHOO�RYHU�D�\HDU�WR�UHFHLYH�RQH IURP�WKH�'25��DVVXPLQJ�KHU�UHTXHVW LV�

DSSURYHG���$FFHVV�WKDW�LV�FRQWLQJHQW�RQ�WKH�RFFXUUHQFH�RI�XQFHUWDLQ�IXWXUH�HYHQWV�LV�
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QRW�FXUUHQWO\�PHDQLQJIXO�

7KLUG��WKH�UHFRUG�LV�FOHDU�WKDW�*XHUUD�DQG�&KU\VWDO�FDQQRW�FXUUHQWO\�DFFHVV DOO�

UHOHYDQW�SDUWV�RI�WKH�:/$& FDPSXV E\�ZDONLQJ���$V�WKH�GLVWULFW�FRXUW�IRXQG��

*XHUUD�VWUXJJOHV�WR�ZDON�PRUH�WKDQ�ILIW\ IHHW DQG�&KU\VWDO�FDQ�RQO\�ZDON�³VHYHUDO�

VWHSV´�DW�D�WLPH GXH�WR�WKHLU�GLVDELOLWLHV���8QVXUSULVLQJO\��WKHQ��WKH\�KDYH�ERWK EHHQ�

IRUFHG�WR�VFDOH�EDFN WKHLU�SDUWLFLSDWLRQ�LQ�FDPSXV�OLIH�VLQFH�WKH�VKXWWOH�VHUYLFH�

HQGHG���)RU�H[DPSOH��&KU\VWDO�KDG�WR�GURS�D�)UHQFK�FODVV�DQG�*XHUUD�FRXOG�QRW�WDNH�

SDUW�LQ�SRHWU\�UHDGLQJV�EHFDXVH�WKRVH�SURJUDPV ZHUH�KHOG�LQ�EXLOGLQJV�WKDW�ZHUH�

GLIILFXOW�WR UHDFK�RQ�IRRW��

%HFDXVH�ZH�FRQFOXGH�WKDW�*XHUUD�DQG�&KU\VWDO�KDYH�EHHQ�GHQLHG�PHDQLQJIXO�

DFFHVV�WR�:/$&¶V�SURJUDPV�DQG�VHUYLFHV��ZH�UHYHUVH�WKH�MXGJPHQW�DV�WR�WKRVH�WZR�

3ODLQWLIIV�DQG�UHPDQG�IRU�IXUWKHU�SURFHHGLQJV�FRQVLVWHQW�ZLWK�WKLV�GLVSRVLWLRQ���

:LWK�UHVSHFW�WR�WKH�7LWOH�,,�FODLP��WKH�GLVWULFW�FRXUW�VKRXOG�GHWHUPLQH�ZKDW�

³UHDVRQDEOH�PRGLILFDWLRQV´�'HIHQGDQWV�FDQ PDNH�WR�SURYLGH�*XHUUD�DQG�&KU\VWDO�

ZLWK�WKH�UHTXLVLWH�DFFHVV���6HH ���&�)�5��� �������E������&RKHQ������)��G�DW ����

� 7KHVH�GHSULYDWLRQV�RI�DFFHVV�DUH�PDUNHGO\�PRUH�VHYHUH�WKDQ�WKRVH�DW�LVVXH�
LQ�.LUROD�Y��&LW\�	�&RXQW\ RI�6DQ�)UDQFLVFR������)��G��������WK�&LU���������DQG�
'DXEHUW�Y��/LQGVD\�8QLILHG�6FKRRO 'LVWULFW������)��G�������WK�&LU���������WKH�FDVHV�
RQ�ZKLFK�'HIHQGDQWV�SULPDULO\ UHO\� ,Q .LUROD��³QR�>SODLQWLII@ WHVWLILHG�WKDW�WKHUH�
ZHUH�ORFDWLRQV�LQ�WKH�FLW\�WKDW�VXFK�>SODLQWLII@ FRXOG�QRW�UHDFK�EHFDXVH�RI�DFFHVV�
EDUULHUV�´������)��G�DW��������$QG�DOWKRXJK�WKH�SODLQWLII�LQ�'DXEHUW FRXOG�QRW�VLW�LQ�
WKH�EOHDFKHUV�RI�D�KLJK�VFKRRO�IRRWEDOO�ILHOG�EHFDXVH�RI�KLV�ZKHHOFKDLU��KH�ZDV�
³DEOH�WR�VLW�GLUHFWO\�LQ�IURQW�RI�WKH�EOHDFKHUV��WR�HDFK�VLGH�RI�WKH�EOHDFKHUV��DQG�LQ�
RWKHU�DUHDV�ZKHUH�VSHFWDWRUV�FRQJUHJDWH´ GXULQJ�IRRWEDOO�JDPHV� ����)��G�DW�����
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:H�DUH�XQDEOH�WR�GLVFHUQ�RQ�WKLV�UHFRUG�ZKHWKHU�%RQWUDJHU�KDV�DOVR�EHHQ�

GHQLHG�PHDQLQJIXO�DFFHVV���7KH�GLVWULFW�FRXUW IRXQG WKDW�%RQWUDJHU�FDQ�DFFHVV�DOO

UHOHYDQW�SDUWV�RI :/$&�RQ�IRRW�RQFH�KH�DUULYHV�DW WKH�FDPSXV�EXV�VWRS� 7KDW�

ILQGLQJ�LV�QRW�FOHDUO\�HUURQHRXV���%XW�%RQWUDJHU�DUJXHV�WKDW�LW�LV�D�FKDOOHQJH�IRU�KLP�

WR�JHW�IURP�KLV�KRPH�WR�WKH�FDPSXV�EXV�VWRS���+H�KDV�WULHG�ZDONLQJ��EXW�WKH�URXWH�

LQFOXGHG�D�VWHHS�LQFOLQH WKDW�KH�VWUXJJOHG�WR�RYHUFRPH���+H DOVR�WHVWLILHG�WKDW�KH�

FDQQRW�UHO\�RQ�WKH�&XOYHU�&LW\�EXV IRU�KLV�FRPPXWH� EHFDXVH ³RQO\ HYHU\�RWKHU�

EXV´�RQ�WKH�OLQH WKDW�VWRSV�QHDU�KLV�KRPH�JRHV�WR�WKH�:/$&�FDPSXV��DQG�EHFDXVH

WKH�EXV�GRHV�QRW�DOZD\V�UXQ�RQ�WKH�SRVWHG�VFKHGXOH� ,W�LV�QRW�FOHDU�IURP�WKLV�

HYLGHQFH�ZKHWKHU�WKH�LQIUHTXHQF\�DQG XQUHOLDELOLW\�RI�WKH�EXV VHUYLFH DUH�VXFK�WKDW�

%RQWUDJHU�GRHV�QRW�KDYH�PHDQLQJIXO�DFFHVV�WR�:/$&���)RU�H[DPSOH��ZH�GR�QRW�

NQRZ�ZKHWKHU�ZDLWLQJ�IRU�³HYHU\�RWKHU�EXV´�SRVHV�D�PLQRU�LQFRQYHQLHQFH�RU�LV�D�

PDWHULDO LPSHGLPHQW�WR�%RQWUDJHU¶V JHWWLQJ�WR�FDPSXV�DW�WKH�WLPHV�KH�QHHGV�WR�EH�

WKHUH��VXFK�WKDW�KH�LV XQDEOH�WR�SDUWLFLSDWH�LQ�DOO�WKH�FODVVHV�DQG�DFWLYLWLHV�KH�ZRXOG�

RWKHUZLVH���:H�DFFRUGLQJO\�YDFDWH�WKH�MXGJPHQW�DV�WR�%RQWUDJHU�DQG�UHPDQG�IRU�

WKH�GLVWULFW�FRXUW�WR�UHVROYH�WKLV�HYLGHQWLDU\�LVVXH�

5(9(56(' LQ�SDUW��9$&$7('�LQ�SDUW��DQG�5(0$1'('�
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