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Johnny Collett, Assistant Secretary

Office of Special Education and Rehabilitative Services (OSERS)

 U.S. Department of Education

 400 Maryland Ave., SW

 Washington, DC 20202-7100

Re:
Rethinking RDA

Dear Assistant Secretary Collett:

On behalf of the National Disability Rights Network (NDRN), thank you for the opportunity to comment on OSERS efforts to rethink its results driven accountability (RDA) system. NDRN is the membership association of the 57 Protection and Advocacy (P&A) and Client Assistance Program (CAP) agencies as well as the federally funded training and technical assistance provider to the P&A/CAP network.

The P&A and CAP agencies are a nationwide network of congressionally mandated, cross disability rights organizations operating in every state in the United States, the District of Columbia, Puerto Rico, and the U.S. Territories (American Samoa, Guam, Northern Mariana Islands, and the US Virgin Islands). There is also a P&A and CAP affiliated with the Native American Consortium, which includes the Hopi, Navajo and San Juan Southern Paiute Nations in the Four Corners region of the Southwest.  The P&A/CAP Network has the authority to provide legally based advocacy services and legal representation to all people with disabilities.  P&As and CAPs pursue legal, administrative, and other appropriate remedies under all applicable federal and state laws to protect and advocate for the rights of individuals with disabilities.  Collectively, these programs make the P&A/CAP Network the largest provider of legally based advocacy services to people with disabilities in the United States. Education cases comprise a significant percentage of the P&A caseload.  In 2016 the P&As handled just under 14,000 education related cases for individuals. Yet, the P&As do not receive any dedicated funding from the Department of education for education advocacy.

The P&As have broad legal authority to protect and advocate for the rights of people with disabilities. One court, looking at the P&A authorizing legislation, made the following observations: P&As are “closer to being a specialized agent of the federal government.” Indiana Protection and Adv. Serv. V. Indiana Family and Social Serv. Adm., 603 F. 3d 365, 373 (7th Cir. 2010).  The P&A statutes assign to P&A agencies “a whistle blower, ombudsman, watchdog, advocacy and ‘private attorney general’ role.”  Id. 383 (Posner, Circuit Judge, concurring).  “Rather than loading the Department of Health and Human Services or the Justice Department with additional enforcement responsibilities, Congress told the states in effect: ‘if you want, we will give you federal money to help prevent the abuse of [people with disabilities] in your state’ …”  Id.
In recent years, the performance of and outcomes for students with disabilities has improved in many ways, but these students continue to lag behind their peers without disabilities in critical areas, including academic achievement, and discipline/school removal, high school graduation, college completion and employment rates. Therefore, as OSERS considers re-visiting its RDA process it must make sure it maintains the Individuals with Disabilities Act’s (IDEA’s) primary focus of its monitoring system as required by 20 U.S.C. § 1416(a):

(2) Focused monitoring

The primary focus of Federal and State monitoring activities described in paragraph (1) shall be on—

(A) improving educational results and functional outcomes for all children with disabilities; and

(B) ensuring that States meet the program requirements under this subchapter, with a particular emphasis on those requirements that are most closely related to improving educational results for children with disabilities.

OSERS has articulated three principles as it begins the process of rethinking the RDA process: (1) a commitment to support states in their work to raise expectations and improve outcomes; (2) provide flexibility within the constructs of the law; and (3) partner with parents and families and diverse stakeholders. In keeping with OSERS’ three principles and the General Discussion Questions, NDRN makes the following comments.
•
Topic 1: State Performance Plans/Annual Performance Reports (SPP/APRs)
· The Office of Special Education Programs (OSEP) should not alter data collection requirements without good reason—tooling up data collection change requires significant work at the State Education Agencies (SEA) and Local Education Agencies (LEA) level.

· When analyzing all of the SPP/APR comments, OSEP should make sure to select those which will best ensure the primary mission of the monitoring process—obtaining better academic and functional outcomes for students.

· OSEP should ensure that SEA’ obtain meaningful input from stakeholders including family members and advocacy organizations. In this regard, given the special role of the parent training and information centers (PTIC) and the P&As, at a minimum, SEAs must involve these two groups when developing their SPPs, APRs and State Systemic Improvement Plans (SSIPs). These groups will provide a unique perspective regarding gaps and needs that other stakeholders do not, especially those impacting students who are members of more than one protected class or those who are effected by language barriers, poverty, homelessness or trauma.  
•
Topic 2: Determinations
· OSEP should conduct on-site monitoring visits in addition to a document review and telephone interviews. On site monitoring and in person interviews are rich information sources that are lost in a solely paper review. 

· OSEP should look at State Complaint decisions (a random sample) to ensure the system complies with IDEA requirements, including free appropriate public education (FAPE) investigations.

· OSEP should look at impartial hearing data to ensure the system is truly impartial—all things being equal, parents and school districts should each prevail roughly 50% of the time and any state where the statistics are significantly off should require follow up, including a random sample of decisions for review.

· OSEP should include stakeholders as part of its monitoring system to get input about what is actually happening on the ground, including a specific number of in person interviews—again the PTICs and P&As should be involved in this effort. OSEP should provide an interview template to ensure that stakeholder interviews are targeted to obtain critical information.  Specific questions about parent experiences with the complaint and due process hearing systems should be included in these interviews. 

•
Topic 3: Differentiated Monitoring and Support (DMS)
· OSEP should maintain the focus on both “compliance” indicators and “outcome” indicators, weighted in favor of “outcome” indicators.

· OSEP should include stakeholders in the process of developing corrective action plans, again including the PTICs and the P&As.

· Pursuant to 20 U.S.C. § 1416(e)(1):

If the Secretary determines, for 2 consecutive years, that a State needs assistance under subsection (d)(2)(A)(ii) in implementing the requirements of this subchapter, the Secretary shall take 1 or more of the following actions:

(A) Advise the State of available sources of technical assistance that may help the State address the areas in which the State needs assistance, which may include assistance from the Office of Special Education Programs, other offices of the Department of Education, other Federal agencies, technical assistance providers approved by the Secretary, and other federally funded nonprofit agencies, and require the State to work with appropriate entities.

· Given the unique role of the PTICs and the P&As OSEP should direct the states needing assistance for two or more consecutive years (as well as those requiring intervention for three or more consecutive years) to work with these organizations as part of their overall assistance plan, pursuant to a written plan for involvement. 

· As mentioned earlier, because the P&As do not receive funding from the Education Department explicitly to engage in education advocacy, the Department should provide adequate funding to each P&A per year to engage in this monitoring work.  NDRN stands ready to help the Education Department with designing a system to provide the P&As this funding.

I appreciate the opportunity to share NDRN’s views on the RDA process.  Should you have any questions, please do not hesitate to contact Amanda Lowe, Senior Public Policy Analyst at Amanda.lowe@drn.org.
Sincerely,
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Curt Decker

Executive Director
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