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What’s so good about guardianship?

• Provides some clarity about who needs a guardian

• Offers a form of protection and provides some safeguards 

against abuse

• Provides a format and a standard for decision-making

• Makes it clear who is the “decider”

• Insures there is someone with authority to act in an 

emergency

• Provides third parties certainty about the validity of 

decisions and actions
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What’s so bad about guardianship?

• Loss of legal personhood – “civil death”

• Loss of independence self-expression and possibly 

integration

• Loss of dignity & dignity of risk

• Learned helplessness

• Loss of civil rights (e.g., to marry, vote, associate, choose 

where to live, accept or refuse medical treatment, etc.)

• Possible exploitation by guardian
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Increasing independence through 

statutory reform 

• Placing limits on guardians’ authorities

• Encouraging limited guardianship

• Making guardianship the last resort by requiring 

alternatives, e.g.,

• Powers of attorney

• Health care advance directives
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Capacity (“mental capacity”)

• Uniform laws -- UPC & UGPPA: Functional Impairment 

Test

• an inability 

• to receive and evaluate information

• or make or communicate decisions

• To such an extent that the individual lacks the ability to meet 

essential requirements for 

• Physical health

• Safety

• Or self-care

• Even with appropriate technological assistance

• On a continuum  (limited guardianship)
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Supported decision making (SDM)

Spurred by the Convention on the Rights of 

Person with Disabilities (CRPD) and advances in 

Canada, Europe and elsewhere supported 

decision making (SDM) is increasingly seen as an 

alternative 
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World Report on Disability

• More than One Billion people are estimated to live with a disability 

worldwide, representing about 15% of the world population based on 2010 

population estimates.

• Between 110 Million and 190 Million people are estimated to have a 

“severe disability” based on the World Health Survey (2009) and the Global 

Burden of Disease Estimate: 2004 Update (2008).

• The number of individuals with disabilities is growing because of an 

aging population and chronic health conditions such as cardiovascular 

diseases and diabetes.

Source: World Health Organization, World Report on Disability (Summary) 

(2011).
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Convention on the Rights of Persons with 
Disabilities (CRPD)

Dec. 13, 2006 - Adopted by U.N. General Assembly.

May 3, 2008 - Entered into “legal force.”

As of July 8, 2014:

• 147 nations and the European Union have ratified or 

acceded to the CRPD.  

• 158 nations have signed the CRPD.  

The United States signed the treaty on July 30, 2009.



Map updated July 8, 2014.  
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Article 12 of the CRPD

1. States Parties reaffirm that persons with disabilities have the right to 

recognition everywhere as persons before the law.

2. States Parties shall recognize that persons with disabilities enjoy 

legal capacity on an equal basis with others in all aspects of life.

3. States Parties shall take appropriate measures to provide access by 

persons with disabilities to the support they may require in 

exercising their legal capacity.
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Article 12 of the CRPD

States Parties shall ensure that all measures that relate to the exercise 

of legal capacity provide for appropriate and effective safeguards to 

prevent abuse in accordance with international human rights law. 

Such safeguards shall ensure that measures relating to the 

exercise of legal capacity respect the rights, will and 

preferences of the person, are free of conflict of interest and 

undue influence, are proportional and tailored to the person’s 

circumstances, apply for the shortest time possible and are 

subject to regular review by a competent, independent and 

impartial authority or judicial body. The safeguards shall be 

proportional to the degree to which such measures affect the 

person’s rights and interests.

11September 2014



Principles of SDM

• People are not inherently incompetent

• Everyone has a will and preferences 

• These can be expressed by the person or 
understood (interpreted) by others who know 
the person well & are in a voluntary, trusting 
and committed relationship with the person

Adopted from materials by Michael Bach

September 2014 12



Highlights of Supported-Decision 

Making

• Individual with an impairment is provided the supports 

necessary to make a decision.

• A trusted individual, including family members, friends, 

professionals, will commit to help explain to the person in 

simple language about possible choices and the impact of 

those choices.
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Definition of Supported-Decision 

Making

“a series of relationships, practices, arrangement, and 
agreements, of more or less formality and intensity, 
designed to assist an individual with a disability to 
make and communicate to others decisions about the 
individual’s life.”

- Robert Dinerstein, Implementing Legal Capacity Under Article 
12 of the UN Convention on the Rights of Persons with 
Disabilities: The Difficult Road from Guardianship to Supported 
Decision Making, 19 HUMAN RIGHTS BRIEF 8, 10 (Winter 2012). 
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Capacity reconsidered

• CRPD says people with disabilities enjoy “legal 

capacity” on an equal basis with all other people

• State parties have an obligation to provide access 

to support so people can exercise their legal 

capacity. 

• CRPD’s concept of “legal capacity”

• The power to create, modify of extinguish legal 

relationships.
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Legal capacity

• “Legal capacity” and “mental capacity” are not the same 
thing 

• Recognizes that will and preferences are the core of 
decision making abilities

• Focuses on supports and accommodations to enable will 
and preferences to guide decision making

Adapted from materials by Michael Bach

Canadian Association for Community Living
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SDM Implemented

• Planning and implementation across the world

• No single model – drawing on, e.g.,

• Circle of friends

• Person centered planning

• Can be informal or formal

• Can be court sanctioned or not

• Can have support and authority in statute

• British Columbia 

• Always need to build in safeguards
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Supported-Decision Making in Practice

“The guardianship is to be a limited guardianship of limited 
powers and limited duration, with the ultimate goal of 
transitioning to the supportive decision making model.”

Ross v. Hatch, Virginia Circuit Court for the City of 
Newport News (August, 2013)

“[I]nternational adoption of a guarantee of legal capacity for all 
persons, a guarantee that includes and embraces supported 
decision making, is entitled to ‘persuasive weight’ in 
interpreting our own laws and constitutional protections.”

In re Guardianship of Dameris L., 38 Misc. 3d 570, 580 

(N.Y. Surr. Ct., N.Y. Cnty. 2012)
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CPR and Nonotuck Resource Associates 

SDM pilot

• Nonotuck is a shared living provider

• CPR a public interest law office

• Over the next year, they will

• Assist approximately 10 individuals with ID and their families in 

Western Massachusetts to design and implement SDM as an 

alternative to guardianship

• Provide legal representation when necessary

• Report to and receive guidance from a professional, client and 

family advisory council 

• With an outside evaluator, rigorously study and report the outcomes 
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Methods

• We will use whatever SDM method works best for 

the individuals

• Seek to serve a variety of individuals 

• Some with guardians, some at risk of 

guardianship

• Different degrees of disability

• Varying levels of personal and service system 

support
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The Opportunities

This is the time to design and implement strategies to bring 
meaningful and even revolutionary reform to the basic 

concepts of substituted decision making.

It is time to think about guardianship in a new way -- to 
create new opportunities for people with disabilities –

enhancing their independence but still providing 
necessary and desired protection. 
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Resources

• National Guardianship Network

• National Guardianship Association

• ABA Commission on Law and Aging

• World Congress on Adult Guardianship

• Jenny Hatch Project (Numerous Resources on 

Supported Decision Making):

http://jennyhatchjusticeproject.org/
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David Hutt, Senior Staff Attorney

National Disability Rights Network

820 First St., NE, Suite 740

Washington, DC  20002

david.hutt@ndrn.org

www.ndrn.org
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TASC is sponsored by the Administration on 

Developmental Disabilities (ADD), the Center for 

Mental Health Services (CMHS), the Rehabilitation 

Services Administration (RSA), the Social Security 

Administration (SSA), and the Health Resources 

Services Administration (HRSA). 

TASC is a division of the National Disability Rights 

Network (NDRN).
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Contact information

• Bob Fleischner, Center for Public Representation, 22 

Green St, Northampton MA 01060

• 413-587-6265

• RFleischner@cpr-ma.org

• http://www.centerforpublicrep.org/litigation-and-major-

cases/supported-decision-making
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