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P&A Advocacy to Stop Building of 
Segregated Disability Villages



Overview of Webinar

 Why address this concern now?

 Olmstead & segregated villages

 HCBS rule & segregated villages

 P&A comments and questions re: HCBS rule

 P&A strategies to stop expansion?

 NDRN help to stop expansion?



The time is ripe to stop DD villages 

 Attempts to build villages are prevalent

 Lack of housing makes idea sound good 

 New HCBS rules means states may review 

these settings to see if HCBS can be used

 Current U.S. DOJ staff are interested in 

stopping state funding for these villages



Olmstead Challenges to Disability 
Villages

 When might Olmstead be invoked to prevent the 

development or construction of a particular 

institution, where compelling facts indicate that most 

or all of the individuals who will be confined in that 

[village] can live safely in the community?

See CPR Q&A Strategies to Challenge Development of 

New Institutions (Dec. 2012) (tascnow.com)

http://www.tascnow.com/tasc/images/Documents/Publi

cations/Q_A/TASC_1210-Olmstead-Part3.pdf

http://www.tascnow.com/tasc/images/Documents/Publications/Q_A/TASC_1210-Olmstead-Part3.pdf


Is it a re-build or phase down of 
larger institution?

 Lack of ripeness and/or standing- So best to 

combine Olmstead argument with political, 

programmatic, fiscal, and public policy arguments. 

Might also say that state is not moving at 

“reasonable pace”

 Consider the impact on other PWD, and specifically 

their right to be free from unnecessary segregation 

advanced by the development of a new institution, 

because it will allow them to leave worse, more 

isolated, distant settings? 



HCBS rule can help stop villages

 Final rule defines, describes, and aligns setting 

requirements for 1915(c)-HCBS Waivers; 1915(i)-

State Plan HCBS; and 1915(k) Community First 

Choice.

 CMS, in the “Comments” section notes, “We believe 

the [rule] supports [Olmstead] principles. Within 

future guidance, we will reinforce the importance of 

complying with …ADA and Olmstead.” 



Rule does not prohibit congregate 
settings

In the “Comments” section CMS states: 

“It is not the intent of this rule to prohibit 

congregate settings from being considered 

HCBS. State plan HCBS must be delivered in a 

setting that meets the HCB setting 

requirements as set forth in this rule” 



Rule establishes 3 types of 
settings

 What is NOT community 

 What is likely not community 

 What is community 

It also codifies the requirements for Person-

centered planning and does other things you 

can read at hcbsadvocacy.org  



Settings not HCBS 

 Nursing facility 

 Institution for mental diseases (IMD) 

 Intermediate care facility for individuals with 

intellectual disabilities (ICF/IID) 

 Hospital 



What are the HCB setting 
characteristics?

An outcome oriented definition that focuses on 

the nature and quality of individuals’ 

experiences, including that the setting:

1. Is integrated in and supports access to the greater 

community; 

2. Provides opportunities to seek employment and 

work in competitive integrated settings, engage in 

community life, and control personal resources 



HCBS requirements, continued 

3. Ensures the individual receives services in the 

community to the same degree of access as 

individuals not receiving Medicaid HCBS

4. Ensures an individual’s rights of privacy, dignity, 

respect, and freedom from coercion and restraint

5. Optimizes individual initiative, autonomy, and 

independence in making life choices 

6. Facilitates individual choice regarding services and 

supports, and who provides them (uses PCPP)



Settings presumed NOT to be 
community based

 Settings in a publicly or privately-owned 

facility providing inpatient treatment 

 Settings on grounds of, or adjacent to, a 

public institution  

 Settings with the effect of isolating individuals 

from the broader community of individuals 

not receiving Medicaid HCBS



Settings might have the effect of isolating 
individuals if:

 The setting is designed specifically for 

people with disabilities, and often even for 

people with a certain type of disability. 

 The individuals in the setting are primarily or 

exclusively people with disabilities and on-

site staff provides many services to them.



Settings that isolate from the 
broader community may: 

 Be designed to provide people with disabilities 

multiple types of services and activities on-site, 

including housing, day services, medical, behavioral 

and therapeutic services, and/or social rec. activities. 

 People in the setting have limited, if any, interaction 

with the broader community. 

 Use/authorize interventions/restrictions that are used 

in institutional settings or are deemed unacceptable 

in Medicaid institutional settings (e.g. seclusion).



Exceptions process for settings presumed 
not to meet HCB standards

 A state submits evidence (including public 

input) demonstrating that the setting does 

have the qualities of HCBS and not the 

qualities of an institution; AND 

 The Secretary finds, based on a heightened 

scrutiny review of the evidence, that the 

setting meets the requirements for HCBS 

and not an institution 



Rule applies to all HCBS settings 
and services. CMS comments:

 “To the extent that the services described are 

provided under 1915(i) or 1915(k) (for 

example, residential, day, or other), they 

must be delivered in settings that meet the 

HCB setting requirements as set forth in this 

rule. We will provide further guidance 

regarding applying the regulations to non-

residential HCB settings.” 



Non-exhaustive list of residential settings 
that typically have the effect of isolating 

 Farmstead or disability-specific farm 

community

 Gated or secured community for people with 

disabilities

 Residential schools that incorporate both the 

educational program and the residential 

program in close proximity to each other



Transition Planning

 The state must submit a plan with the renewal or 

amendment request “detailing any actions necessary 

to achieve or document compliance with setting 

requirements for that specific waiver or 

amendment” 

 Renewal or amendment approval will be contingent 

upon inclusion of an approved transition plan

 For any new waiver, the application must fully 

comply with the new HCBS rule



Transition Plan Schedule

 Within 120 days of first renewal or amendment 

request, the state must submit a transition plan 

detailing how the state will comply with the Rule for 

all its 1915 (c) waivers and 1915(i) plan services  

 This plan must “Include all elements, timelines, and 

deliverables as required” as well as evidence that 

they posted 30 day notice in the state's official organ, 

and the posting must include the assessment, the 

Plan, and the summary of the comments  



Transition Plan:
Public Notice and Comment

 Provide minimum of two statements of public notice 

and public input procedures 

 Ensure the full transition plan is available for 30 day 

public comment

 Consider public comments 

 Modify the plan based on public comment, as 

appropriate 

 Submit evidence of public notice and summary of 

disposition of the comments 



P&A Advocacy ideas to stop 
disability villages

• Research how these villages are funded

• Met with DD Director and Medicaid Director 

and insist no HCBS is spent to build or to pay 

for services provided in these settings

• Notify DOJ and HHS OCR that these settings 

are being built

• Educate families about other HCBS options



P&A Advocacy needed to realize 
the promise of HCBS rule

 Meet in person with DD Director and Medicaid 

Director ask to be involved in plan development –

Insist that enough guidance is available - offer the 

HCBS worksheet.

 Organize advocates to comment on why existing 

HCBS does not meet new standards – provide 

redacted case or incident data -send comments to 

state and CMS federal 


