
 

>>  Please stand by for realtime captions.  

>> Welcome to the clarifying DNA access the MOU and other sub-minimum 

wage conference call. My name is Christine and I will be your operator 

for today's call. At this time all participants are in a listen-only 

mode. Later we will conduct an question-and-answer session. I will now 

turn the call over to David from NDRN. You may begin.  

>> Thank you and good afternoon and good morning everybody. We are happy  

you are able to join this webcast. I am joined today by Shirley at NDRN  

and also pleased we have been able to have Helen who is the Branch Chief 

at the Wage and Hour Division on FMLA standards able to join us today. So 

Cheryl and I would decide to put the webcast together to get 

clarification and updates on a couple of issues. As we know the P&As 

continue to work on sub-minimum wage and sheltered workshop issues a so 

what we are going to do in the next 90 minutes as I will give an update 

and background about an initiative that NDRN started  back in 2014. I 

will talk more about a refresher on P&A access issues with sheltered 

workshops and then  I will talk to some detail about the memorandum of 

understanding we have with the wage and hour division and then we will 

open it up for questioning through Helen  or myself and then Cheryl will 

talk about community employment and more of the substance of sheltered 

workshop monitoring and we appreciate you joining us today. 

>> The first slide is when we put together back in 2014 when NDRN  

decided to launch an initiative to try to encourage the P&A network to 

get involved more in sheltered workshop and sub-minimum wage issues.  The 

diagram or puzzle piece we put together in 2014 indicates some of the 

strategies that had been tried and were ongoing at that time and those 

are the ones in color. It is obviously working with vocational 

rehabilitation and work incentives and working with families and special 

education issues and transition planning are the areas that the P&A  are 

involved in. Then we were encouraging P&As to get more involved in what 

would be the top four puzzle pieces which are getting more involved in 

monitoring of sheltered workshops using the P&A access authority, filing 

administrative complaints with the Department of Labor,  filing 

administrative hearings with the Department of Labor under section 14 C 

and encouraging states to work on opting out of the working C program by 

potentially suggesting legislation that would allow basically require 

them to pay the state minimum wage despite holding up 14 C certificate. 

There were other strategies we didn't get into at the time like the 

Department of Justice compliance using technology which we have now be 

encouraging P&As to get more involved in and potential EEOC complaints 

dealing with the discrimination and sheltered workshops and employers 

that hold certificates, 14 C certificates, at the time section 511 was 

just in the process of being started and now obviously Amy and Cheryl 

have done a lot of training on section 511 for the P&A and the CAT 

networks and this is the strategy over three years ago that we were 

encouraging  some P&As to get involved in. Just a quick update and the 

lane case which was a case in Oregon that the disability rights 

organization along with the Center for Public representation in two 

private firms brought to force more integrated services in the employment 

services of Oregon, this is the first case to attempt to apply the 

Olmstead division title 2 to employment services and the disability 

rights of Oregon CPR and the partners were able to come up with the 

settlement in the case that allowed the front door to be closed for 



individuals coming into sheltered workshop prohibiting that from 

occurring the vocational rehabilitation and the developmental 

disabilities office of Oregon as well as reducing the number of cases 

that individuals that were currently sheltered workshops in working to 

reduce them and get them out of the workshops. That was a good class 

action settlement in Oregon. Since 2014 at the time New Hampshire had 

been the only state that had formally opted out of 14 C by passing 

legislation but since then Maryland has now passed legislation and are in 

the process of phasing it out. The payment of sub-minimum wage is in the 

state of Maryland. We also will go to the next slide.  

>> In the administrative complaint with the Department of Labor, I know 

at least three states that the P&A has been very active in filing 

complaints with the Department of Labor. Several of them have been 

successful in getting a big settlement with finding the violations of 

getting agreements after filing administrative complaints and the big 

administrative law judge hearing that occurred they were represented by 

Disability Rights Ohio as well as a private firm in that case and they 

had a successful case and I know we've had some webcast and discussion 

about in the [ Indiscernible ] which set a good standard in terms of what 

the employer has to show before they can pay sub-minimum wage is in we've 

had a lot of those so I will get in a lot of detail. We are encouraging 

and have it seen as much what we have seen one aspect of this in the 

amount of dollars video that disability rights Washington produced with 

Cheryl and a number of other folks and that has been one of our big video 

media outreach strategies for the sub-minimum wage issue and we also are 

encouraging P&As to use social media and other print and sources. Those 

were the strategies that we talked about in 2014. If there are things you 

haven't reported to NDRN we would love to hear about them. If you filed 

administrative complaints  and if you could let us know, that is very 

good to keep track of what efforts the P&As are making in this area. 

>>  This is a reminder of the training resources that NDRN  at the time 

and we will continue to update these but we have a number of resources on 

our website which is on the slide. If you go to the task now got, website 

and look under the employment sub topic and look under sheltered 

workshops and sub-minimum wage as we have a number of materials on 

advocating, monitoring, and sheltered workshop as well as resources like 

14 C and Rick Glassman in Massachusetts is very helpful and active in 

this area and has been very helpful with NDRN  in discussing the issues 

and thinking them through to put together resources that are available on 

the website. And we have two email based resources. One is the sub 

minimum:wages@NDRN.org and hasn't been very active recently but if you 

have specific questions that you don't want to put on the listserv we can 

certainly email it to that address and that is monitored by myself, 

Cheryl and Amy M we will -- and we will reply to your question. We 

encourage folks to post to our listserv so other people can see your 

question and chime in with good ideas or thoughts about it. That is under 

the employment return to work listserv which hopefully many of you on the 

webcast are a part of. This is the resources and training group.  

>> This is a review and won't be an access 101 and we have other webcasts 

available for that. After talking to a number of folks that hearing 

questions and comments this is a refresher about the P&A accessibility. 

Any of you know and those new to the P&A system this will be a first time 

that you are hearing this but the P&A has the ability to monitor pretty 

much any service provider which would include a sheltered workshop. Under 



the Brady act the access authority includes the right to monitor for 

rights and safety violations and also to educate persons with 

disabilities about their rights and available services. Our monitoring 

and education function under the act as well is under the PAIMI act gets 

us for the most part  into sheltered workshops. There is a little 

distinction under the PAIMI act and  it talks more about facilities but 

there's enough argument that the provisions need to be read consistently 

and the DD act and the PAIMI act and you should be able to monitor a 

sheltered workshop. That allows you to talk to people with disabilities 

who are employed there and find out  what they are working on, do they 

know what their rate of pay, what services are they provided, how long 

have they been there and those type of questions. Cheryl have worked with 

a number of people on protocols to ask when you go into sheltered 

workshop. The bottom line is the standard P&A access authority which we 

have had for decades and has been most recently updated in 2000 in terms 

of the statute of the DD and the PAIMI act allows you to get into the 

sheltered workshops . Under the [ Indiscernible ] program those are tied 

to the DD access authority so under those programs if you were going on 

in funding  it under [ Indiscernible ] you could still use the same 

monitoring authority we have under the DD act. You notice  that tabs is 

not listed and technically that program does not link to the DD 

monitoring authority but it's more of a funding issue in terms of your 

legal authority to go in and you can tie that  to the DD  because of 

someone is on Social Security they will also have a disability that's 

covered under the DD  and the PAIR program so you can use that authority 

to get in there. The funding issue we won't talk about but that's another 

issue  but at least the authority of the DD and PAIR will get you in to 

see Social Security beneficiaries because they will have disabilities 

covered under those programs.  For individuals in a client assistance 

program that are not in the designated P&A agency, unfortunately the cap 

does not have a monitoring authority but you do have an education ability 

to go into a workshop and educate folks. So you could go into a sheltered 

workshop and say you want to educate an individual or individuals working 

there about your state rehab program or the availability of Client 

Assistance Programs services. You could go to the facility and say you 

want to do education so set up a time for us to come in and talk to folks 

and you could then talk to people or educate them about the rights under 

the rehab act. Usually most of these sessions you get one or two or three 

people who want to talk to you when you can get additional information at 

that point. That is the way our authority is to get in and monitor these 

facilities. And the last bullet on this slide is our investigative 

authority which is if you see abuse and neglect which is a different type 

of authority but there could be such as the Henry's Turkey Service in 

2009 situation where there was massive exploitation of workers with 

disabilities. At the time Henry's did not have the 14 C certificate but 

they did at a point prior to that so there could be a situation where the 

treatment of the workers with disabilities is so bad that it does trigger 

abuse, neglect allows you to go in and can conduct a full investigation 

which increases your ability to get records in certain circumstances and 

allows you to have more of a pointed focus with the interviewing 

questions of staff in a P&A investigation. Since the disability PADS 

program regulations were updated in 2015 they now include under abuse and 

neglect investigations, they allow  for financial exploitation. If there 

is a financial explication going on, there is the possibility that the 



P&A could investigate  a Nick -- a neglect and abuse investigation. We 

have found that could be a situation that does rise to abuse and could be 

financial exploitation which could trigger your DD investigative 

authority.  This is just a bit of review for folks that are newer and we 

are happy if you are going into a sheltered workshop if you ever have 

problems with your access authority or have questions please give me a 

call and I'm happy to work you through any issues that may come up. We 

did do a protocol at NDRN a number of years ago and  there was P&A access 

on sheltered workshops which I'm happy to share with if you run into 

problems or need a little bit more information on access to sheltered 

workshops.  

>> As part of the initiative in late 2005, December 2005 after 

discussions with the Department of Labor Wage and Hour Division we 

entered into this memorandum of understanding. As a historical note, we 

had met on an ad hoc basis with the Wage and Hour Division over a number 

of years and finally in 2015 there was an increased interest in 

partnering with the disability rights advocates to address some of our 

common concerns and issues around sheltered workshop and specifically 

section 14 C the we were glad in 2014 -- 2015 we entered into the MOU and 

it is basically designed to coordinate the information sharing between 

the P&A  cat network related to section 14C and there is a link to the 

MOU  on the Department of Labor's Wage and Hour Division website you can 

look at more of the details if you are interested. This is basically a 

way to exchange information between the Wage and Hour Division and the 

P&A  CAP network using NDRN as well as  a way to discuss some of these 

issues. For example we spent the past year with the Wage and Hour 

Division discussing issues of back wages and benefits. The Wage and Hour 

Division does not want to introvert only inadvertently reduce the impact 

that a back wage settlement would have an individual's public benefits, 

mainly their SSI or SSDI, so we worked over the last year to educate the 

Wage and Hour Division about the intricacies as well as coming up with 

ideas about how to address when the Wage and Hour Division does have a 

back wages situations where individuals with disabilities will get back 

wages because of a violation and how to minimize the impact on their 

other benefit. That discussion is ongoing but that's one concrete example 

we have been working on. The Wage and Hour Division also under the MOU, 

the provision MOU is every six months and the update the list of 14C 

certificate holders on their website . We have a link on our website and 

you could certainly go directly to the Wage and Hour Division and every 

six months they update those lists as. What this can allow a P&A to do at 

NDRN  we are downloading these as new ones become available, we can then 

go back and say we noticed a sheltered workshop no longer has the 

certificate. They had a certificate in January 2017 and now they no 

longer have one. Does that mean they just decided not to take some 

minimum wages? Does that mean they forgot to do it? Is there something 

more to various going on potentially? This allows the P&As by keeping 

track of this to go and check on one facility that once had a certificate 

but now no longer have one. Using the monitoring authority is one of the 

things the Department of Labor agreed to do much more updating of those 

reports to make them available as this is under the MOU that we can do 

that. Another provision of the MOU is to help better facilitate the 

filing of administrative complaints which the Wage and Hour Division. 

There is a paragraph that addresses P&A complaints with the Wage and Hour 

Division how those will be treated by the Wage and Hour Division. This 



was a mechanism in order to allow peonies -- P and A's make complaints 

when they see potential violations of 14C in a workshop as well as to get  

information about the complaints once they are filed and we tried that at 

NDRN and we told P&As if you're going to file an administrative complaint 

with the  Wage and Hour Division to let us know and we will let wage and 

hour and headquartered now because these are flagged as district offices 

so they can be aware that a P&A is filing a complaint . That's another 

area we addressed through the MOU. So that gives an overview of what is 

in there. The MOU is available online so if you want to look at more of 

the specifics it is certainly available.  

>> To clarify the MOU itself doesn't create any additional or new 

authority to the P&A or the CAP program and this is an information 

exchange . It is basically has no additional authority for the 

certificate holder. We still have the tremendous authority we have under 

the P&A statute and that is what you used to get in and get information  

from the certificate holder itself, from the sheltered workshop. You 

always use the routine P&A authority to access and talk to people and get 

records . The MOU is not the mechanism to do that. One other aspect of 

the MOU that we have been using and hopefully continue to use and come up 

with different permutations is to allow information to go to the P&As. We 

have several situations where if the issue could be made public we are 

trying to work with the Wage and Hour Division to facilitate getting 

information through the MOU and it has to be publicly available and 

something that the wage and hour division can make but were trying to use 

the MOU to streamline getting information to the P&As if there is 

something that would help in your effort to monitor sheltered workshops.  

>> I think that is the update and information on those three topics that 

I wanted to share. Let me see if Helen has any comments or anything else 

you would like to add for the folks.  

>> Sure, David and I appreciate the opportunity  to jump on this call 

with you. Just a few points that I think I would add on to what you said 

and it was a great overview of the relationship in the MOU. I think it 

might be helpful to have a little idea of the scope of what we do at wage 

and hour and our investigative authority to add to the discussion as 

well. The Wage and Hour Division is responsible for enforcing some of the 

nations most comprehensive labor laws including the Fair Labor Standards 

Act's which contains the 14C provision.  And a number of other labor laws 

like the family medical leave act, government contract laws, laws around 

employment of workers in non-immigrant status. The list is very long and 

comprehensive and we are a relatively small agency. We currently have 

slightly under 1000 investigators to do the work that we do and the laws 

that we enforce affect millions of workers in the country. It is a huge 

charge and we certainly appreciate the partnership with NDRN  through 

this MOU that allows us to have more information available to us than 

what we would previously have had. And it facilitates a way of sharing 

information and the responsibilities that you have as well. We do our 

investigations based on complaints or based on protocols we have 

initiated on our end back but obviously given the size of the agency the 

number of certificates and the number of laws we enforce, we definitely 

welcome the opportunity to get additional information from feet on the 

ground so to speak where we might not have been in a particular year. 

It's very helpful for us in that way. The Fair Labor Standards Act 

specifically provides wage and hour the authority to investigate and 

gather data concerning wages, hours or any other conditions and practices 



of employment in any industry that would be subject to any part of the 

Fair Labor Standards Act. We can enter and inspect businesses or any 

employer that's covered under the act and look at any records or make 

transcripts of the records, question employees, investigate facts, 

conditions or matters we deem necessary and appropriate and determine 

whether the employer has violated any provision of the Fair Labor 

Standards Act. We have very broad authority very specific to looking at 

whether the wages, hours of work, etc. are appropriate under any of the 

provisions and one reason I wanted to chime in with that type of 

information is because I think it's important to also note that this MOU 

affords an opportunity for you all to provide complaints and complete 

information to our local offices. We certainly do not need comprehensive 

investigation on your part in order for you to get appropriate 

information to us for us to conduct that in-depth investigation 

concerning whether the wages are being paid appropriately under the 

section 14 certificate. I think this is helpful to have an understanding. 

We get complaints from individuals, from parents, and from third parties 

on occasion. We get varying levels of information in those. That is 

perfectly fine. There is a certain threshold level of information can be 

sufficient for our purposes. It helps us to know what you are seeing when 

you are in these environments and then we can take that and look at it 

from a very detailed perspective of whether it's meeting the requirements 

of the 14C.  

>> I also wanted to mention a couple of other things related to the 

information sharing. We do update our certificate list. We are trying to 

find ways to be more transparent with the information that we can share 

publicly. We currently do update that list at least twice a year. We're 

looking to up that -- to update that more frequently so what that 

something you regularly use you may see that changes more frequently than 

it had in the past. And finally I think it would be helpful to mention 

our regularly held section 14 C seminars. We have noticed that a number 

of you have been in attendance at our seminars around the country. These 

are daylong free seminars that we provide and its compliance assistance 

for the 14C  certificate holder to allow them to walk through the 

requirements of 14C. We try to do some hands-on training as well as 

giving just an overview and a PowerPoint presentation. We try to make it 

as detailed and practical as possible . You are certainly welcome to 

attend those and I wanted to mention and recognize that we have seen you, 

to some of those. We tend to have it doesn't pretend to have five or more 

a year and try to have them around the country. They are very practical 

oriented how do I do the time studies? What is required of me as a 

certificate holder? I think those were the main thoughts that I had, 

David, as you were talking. I appreciate the work we are doing together 

on trying to find a better way to handle the issue of impact to benefits 

when we see back wages being paid to individuals we are certainly 

concerned that not impact their benefits negatively. We are also 

certainly not experts in that area so we appreciate the expertise and 

assistance that NDRN can bring to us in that.  

>> Thank you, Helen. I work  -- I'm glad you could join us and operator 

we will take the time to open up for questions. If you have questions in 

terms of access authority, the initiative or any questions on the MOU 

this is the time to ask.  

>> Ladies and gentlemen if you have a question press star then one on 

your touchtone phone. If you are using a speakerphone you may need to 



pick up the handset first before pressing the numbers. Once again, if you 

have a question press star 1 on your phone now. We have a question from 

Pilar. Please go ahead. 

>> Hello? 

>> I just disconnected the line due to the noise unfortunately. Once 

again if you have a question press star 1 on your phone. 

>> We do have a question in the chat box and Cheryl this may be directed 

at you. Have any P&As filed a 511 complaint in results that can be 

shared?  

>> I am not aware of any. I am not aware of any 511 complaints. I think 

the issue with the section 511 and Helen you can help me out here, is 

that the first deadline for compliance with section 511 was July 22 of 

2017. We are not really doing compliance monitoring with section 511 but 

more monitoring the situation to see who is doing -- how the different VR 

agencies are implementing that division of law. It is my understanding 

that the deadline of July 22, if the VR agencies or their contractors  

have not gone into the facilities and this would be affecting people 

already in the facility, if they had not gone in and done their career 

counseling and guidance counseling and the things they were supposed to 

do under section 511, then for individuals -- now I'm getting myself 

confused. Individuals who were under the age of 25 that were in there 

would then be subject to at least the minimum wage back to the day of 

high ring. Do I have that right, Helen?  

>> I can jump in and help you out, Cheryl. It is complex. There was a big 

deadline that was July 22 2017. That affected the majority of employees 

who were already employed by the certificate holder when the section 511 

provision became effective in 2016. There actually two different sets of 

requirements. There's one set of requirements that apply to the youth 24 

and younger. They would be required to have received VR services with a 

VR outcome  and would have been required to receive transition services 

as well as receiving career counseling information and referrals all 

before they can be employed at a sub-minimum wage. That went into effect 

July 2016. There is a grandfather clause that applied with that. If there 

were youth already at the section 14C certificate holder paid  the sub-

minimum wage prior to the date they would not have had to of had all of 

these before the sub-minimum wage employment could take place. But for 

all individuals employed at a sub-minimum wage rate on 14C certificates, 

under the new requirements they are required  to have career counseling 

information and referral services provided by the designated state unit 

which is generally the VR agency  as well as having peer mentoring, self 

advocacy and self-determination training opportunities information 

provided by the employer. They are required to have that annually. For 

new hires they are work required the spec for new hires they are required 

to have it within the first six months of hire and then for the entire 

time they are employed at sub-minimum wage so for any new hires there 

would have been a requirement they would have received career counseling 

information and referral services from the DSU as well as information 

about. Mentoring, self advocacy and determination training opportunities 

within the first six months and if I did my calendar right is January 

2017. There would have been a few people that would have been required to 

be provided that. Also any youth that would have been potentially hired 

after July 2016 that would have had requirements already in effect. And 

for everyone else the next big milestone was July 22, 2017 date which was 

everyone would have had to have had they counseling,. Mentoring training, 



and that information would have had to of been provided prior to the July 

22, 2017 date. We've done a lot of training on this topic as you might 

have been able to tell and a quick look through the information about 

complaints we may have received from DNAs and I didn't see anything 

specific to the section 511 requirements. I suspect for the reason Cheryl 

mentioned that the major milestone was just past. 

>> Think you, Helen. -- Thank you, Helen.  

>> And Pilar typed her question in the chat box and she asks  my question 

is regarding a benefits issue. Wondering if you can share more details 

under what types of ideas or recommendations NDRN  is sharing with DOL to 

address this issue when back issue -- when back wages are paid. I will 

start out and maybe Cheryl or Helen have something to add. One thing we 

have been talking about is how to triage these situations because there 

are some situations where if the individuals getting public benefits 

there may be issues with the back wages are low, in which case there 

would be limited or perhaps no impact on SSI benefits. One thing we have 

been discussing is helping potentially draft a letter that would go to 

the beneficiary or employee indicating there may be an issue providing 

resources and we have discussed ideas about how referrals can be made to 

those programs to assess that and I won't lie to you but we had a 

situation where we referred and worked with two DNAs when the Wage and 

Hour Division had a settlement agreement to help them work out the more 

directly in specific situations those employees getting back wages. There 

was direct work with the P&As and the Wage and Hour Division in terms of 

ideas for those settlements. Those are some of the issues we have talked 

about and as I said those will continue. Cheryl and Helen, what else have 

I missed that we have talked about?  

>> Helen, go ahead first.  

>> Sure, thank you Cheryl. One of the pieces I think have been helpful 

for us is the education piece us here in the national office with wage 

and hour and we want to explore how we extend that to our field offices 

as well so we have a better understanding of the complexities. We are not 

trying to become experts in benefit counseling but rather so we can 

understand the complexities involved so we can recognize where we may 

need to do referrals. The second piece of that is looking at the 

structure for those referrals to take place and I think those two key 

pieces will be very beneficial for us. And the other idea that we tossed 

around a little bit would be helpful for the individuals working on 14C 

certificates and their parents and families  is if we could come up with 

some fact sheet or short document that would give information about where 

they can go for that type of counseling as well because it can become 

proactive from the individual level. 

>> Yes, and we have certainly had dialogue with both DOL on SSA since 

they fund both the PADS program and the  WIPA program to work out a 

cooperative something. SSA has been a little more resistant to commit 

resources to it because they are afraid they might very quickly become 

overwhelmed. We are still continuing to work with them. Certainly the 

P&As have the basic understanding or should have the basic understanding 

and we are continuing to work out some of the bugs so hopefully we can do 

this on a much broader scale and involve the P&As into training with P&As 

and potentially what might be coming down the line. We don't have it all 

figured out but we certainly want to be receptive to helping DOL with 

these back wage settlements because we don't want to jeopardize someone's 

benefits based on someone's error in the past. 



>> Operator, are there any questions on the phone? 

>> We have no further questions at this time. In okay. A couple coming up 

in the chat box so one from North Carolina are there any exceptions to 

the 511 requirements when the sub-minimum wage is being paid during a are 

paid training? -- AR paid training. 

>> Trying to make sure I understand the question. Would you mind reading 

it again?  

>> Are there any exceptions to this section 511 requirements when the 

sub-minimum wage is being paid during vocational rehabilitation paid 

training. 

>> Okay the answer is no. There are no exceptions. Where there is a 

requirement -- I'm sorry, what is the requirement to provide the services 

as outlined under section 511, there are no exceptions that may be coming 

from a service being provided as part of the VR training. That being said 

I would note there are instances  where training is not actually work. If 

there is not an employment relationship determined, then it could be a 

stipend or another amount being paid that is not actually wages for work 

in this section 511 14C or  FLSA would not apply broadly if there is no 

employment relationship. If there is an employment  relationship there's 

not an exception in the law that exempts the VR training  or any other 

type of exemption. 

>> Helen, I suspect what they are referring to is oftentimes people are 

sent to segregated settings for work adjustment training. So they may in 

fact be working in a sheltered workshop alongside other regular employees 

of that workshop doing the same kind of work and being paid based on 

productivity which may be below minimum wage but they are there for a 10 

week work adjustment training program or a work hardening training 

program or whatever fancy name the VR agency  wants to give it. 

>> Okay. I can't say we have been collaborating very closely with the 

Department of Education and we have had a number of questions in this 

area from [ Indiscernible ] and generally speaking we have to look 

closely at the facts as they are presented in each scenario. For a number 

of those we work in tandem with our partners with the Rehabilitation 

Services Administration at the Department of Education before we can 

reach a conclusion in the specific scenario.  

>> Okay. Disability Rights North Carolina, we will put that on the 

parking lot and follow up later. 

>> Cheryl, I would be happy to follow up more specifically if we can get 

more detailed information which would be helpful.  

>> I will get that and we can talk off-line.  

>> Any other questions on the phone before we move on? 

>> We have no questions over the phone.  

>> Okay. Thank you. Helen, I appreciate and you are happy to stay on for 

Cheryl's presentation.  

>> I am in of a place where I need to tie up loose ends and put things 

back in context. I through this next slide into remind everyone what we 

know about community employment, whether you call it community integrated 

employment, supported employment, customize employment, very clearly the 

goal both in we owe as well as -- both and WIOA as well as in the ADA 

integration mandate is we want individuals with disabilities to be 

employed. We know the employment rates for people with disabilities is 

low and unemployment is high. Although we have seen an increase in the 

workforce participation rate of people with disabilities, it is still 

about a 45% difference then the workforce participation of people without 



disabilities. I will continue to maintain the greatest barrier to full 

employment of people with disabilities is lack of expectation. We know 

there continues to be exploitation, policy conflicts, and political 

realities when we try to fix this. So moving on to the next slide and 

this is a reminder and nothing you don't know, when I DEA was first 

introduced as public law 94 1412 and we were talking about educating 

people with disabilities the intent was we would educate all children 

with disabilities. And then with the deinstitutionalization movement, 

again we wanted everybody to be the institutionalized and not just the 

people with red hair or just the people with blue eyes but we referred to 

everyone. With the ADA, the promise of non-discrimination was again 

applied to everyone. Yet when we talk about employment there is still a 

discussion about all can work or those who can work and it's really 

important we recognize that many individuals with disabilities, 

particularly individuals with intellectual and developmental disabilities 

have been denied opportunities to work. I am not going to go through this 

next slide. These are the various employment programs and things that 

support the full employment of people with disabilities. Actually, I 

lied, I will go over it quickly. Clearly we have the rehabilitation act 

that funds and services specifically for people with disabilities and yet 

it is a little disturbing to know two things. Despite the fact that the 

rehab act requires individuals with the most significant disabilities 

receive services first, we know that hasn't happened because those 

individuals have not historically prior to WIOA found themselves in VR. 

The second piece I find disturbing is every year  there are millions of 

dollars from the rehab act that are unspent and are basically returned 

unspent by the state. We have some data about that, but I think you need 

to be looking at is your state sending -- spending all their VR dollars 

and are they spending it appropriately and meeting statements because 

that is the problem there. We have  the IDEA transition requirements 

which are identical in both the rehab act  and in IDEA that says youth 

with disabilities should have a transition plan in place before they exit 

high school  or they should have a VR  plan in place. WIOA strengthened 

some of these requirements and we still don't know exactly how that will 

play out and implement. Those requirements are there. There is a common 

goal across all of the workforce investment programs that talks about 

competitive integrated employment. We have the Ticket to Work and Work 

Incentive Improvement Act that basically is not a magic bullet. It does 

provide some additional services and supports for people with 

disabilities. In order to receive services and supports and changes in 

the work incentive and we have the HCBS rules that basically require that 

services be provided in a community like setting. And the last concept or 

notion on there is employment 1st. Employment first as you probably all 

know is like a movement that basically says the 1st dollar of support 

should go toward supporting individuals in employment. There are 37 

states that have some form of employment first in policy or law and if 

you have a state with unemployment first policy I am happy to discuss it 

with you. All of these things together should make a much stronger 

statement around employment then we are actually seeing. I want to move 

on and talk about the sheltered workshop monitoring and this goes back to 

the question that David asked, are we still encouraging the monitoring of 

sheltered workshops? Absolutely positively yes. When we first started the 

sheltered workshop monitoring and I can't remember whether that was three 

years ago or four years ago, but the original much like the 



representative payee program that was sending the P&As into specific 

facilities, the sheltered workshop monitoring project basically did the 

same thing. The P&As were for the first time going into sub-minimum wage 

and or segregated employment settings and doing specific monitoring to 

look at what is the state of employment for these individuals with 

disabilities. We started it in a couple of states and I think right now 

there are 17 or 18 states that are doing sheltered workshop monitoring. 

One of the reasons we wanted to do this, believe it or not, was to get 

consistent data. Consistent data about who are the people that are there. 

When we would go to the hill or try to do policy work we were often told 

the information we had was anecdotal. For instance, one of the first 

states we went into was Connecticut. I think and I haven't looked at the 

data lately but we found almost 100% of the individuals who went to the 

segregated employment settings went directly from the school system 

without being referred to VR it without getting vocational rehab 

services.  In addition to just finding out where people came from, we 

developed -- I just lost my screen -- we developed a protocol and 

developed a monitoring instrument so when people go into the sheltered 

workshop we were collecting consistent data and information. We borrowed 

broadly I believe from North Carolina in a couple of other states that 

had started the sheltered workshop monitoring. We developed it and added 

to it. In addition to getting the consistent data and information, we 

found what this does is gives us good information to figure out what are 

these systemic issues in your state in order to go back and address the 

problem of low employment. We have shared it broadly. It was developed 

before WIOA and before section 11, but we continued to tweak it for 

individual states to make it useful for them in the state. And just 

recently we have had requests for the monitoring instrument in the 

protocol from states where they discovered different staff and been going 

out and everybody had been looking at different things. So yes, we are 

still continuing and encouraging people to go into sub-minimum wage 

settings. And what that gives you is not only an opportunity to know 

what's going on in your state but it also gives you the opportunity to 

talk to people who are there. As David said earlier you can ask them 

about their wages and if they are happy with the jobs they are doing or 

if they would like to have other employment. Many of the P&As are taking 

intake forms with them for individuals who say I'd like to go somewhere 

else but was told not to. I want to be clear that there is a difference 

between monitoring versus investigation. When you go in and you are 

monitoring, you are looking generally at things. We have had P&As call us 

and say will we be able to find after the monetary protocol what 

individuals have not had the section 511 services provided to them and 

you will not get that out of the sheltered workshop monitoring. At best 

you would probably find out that information if a particular person 

there, if you ask and said has anyone come in and given you career 

counseling or talked to you about self advocacy? You would probably get 

that information that way but it would still then require a signed 

release from that individual to actually go any deeper with the record. 

The second part of David's question was will we be talking about 

monitoring patient worker facilities and I think what you are talking 

about is the sub-minimum wage work being done as a part of hospital 

programs. We haven't really spent a lot of time focusing on that. That 

doesn't mean it's not an appropriate place to go. It just means so far we 

have focused on the community-based programs because the individuals who 



were there have become long-term employees. We have looked at those as a 

means to educate and inform people of other options in the community. I 

am happy, David, to have another conversation with you about going into 

the hospital settings. I don't really think off the top of my head that 

any of the protocols of the monitoring things would change that 

dramatically by going into therapy or patient worker facilities. The one 

thing I would probably say in the question we don't ask for the thing I 

would point out if I was going into those facilities is to determine what 

their policy or practice is around vocational training and vocational 

referring as part of discharge planning. Off the top of my head, that is 

probably a piece that I would want to concentrate or educate the facility 

a little bit more on. I don't know if that is helpful or not. Maybe we 

can go ahead, operator, and open up the lines for additional questions.  

>> Sure and once again if you would like to ask your question over the 

phone press star 1 on your phone now. 

>> Cheryl, while we are waiting I know there are a couple of questions 

that came through so Sarah asks I understand in order to be paid sub-

minimum wage the worker must be disabled for the work performed. In a 

situation where the worker can do the job more actively with reasonable 

accommodations but not given accommodations would that be considered a 

violation? That actually, Sarah, the way I look at this it would 

potentially be an ADA title I or Rehab Act 504 violation depending on the 

type of employer. It could be. Certainly we have had conversations with [ 

Indiscernible ] not providing accommodation when the individual could 

earn the minimum wage at the same productivity would very certainly be a 

potential ADA violation. That would be covered under the EEOC so you 

would be making a complaint with the EEOC are potentially going to point 

-- to court if it's a 504 and you've exhausted your EEOC process. That's 

the way I would look at that and are there any other comments on that 

one?  

>> I agree with you and what you said.  

>> Please go ahead.  

>> I'm done.  

>> Okay. I was chiming in to agree as well. Under section 14C there is 

nothing that would specifically look at or have no authority to require  

a reasonable accommodation be provided.  On the other hand we are also 

very clear that nothing in 14C  waives the requirements of other laws and 

rights that exist either so the employer would need to be compliant with 

all 508 compliance where we would prefer that type of question as well.  

>> We do have a question on the monitoring instrument. It specifically 

asks do they provide reasonable accommodation and do they have a policy 

around it? Everyone always says yes, we provide accommodation if it was 

needed. Yet we have identified individuals in the workshop who could 

clearly benefit from assistive technology or some kind of accommodation. 

But those individuals have not thus far been willing to talk to us when 

we are monitoring. David is right, that is a legitimate issue but not a 

wage and hour issue.  

>> Operator, are there questions on the phones?  

>> We have no questions over the phone.  

>> Okay there is one other question that says what are the best practices 

for filing complaints? What kind of evidence do you want to see? Helen, I 

think that is you.  

>> What we look for in the information that we see from complaints, 

whether it's a P&A or a family member or anyone else is information that 



is sufficient to know there is the potential for a violation there. It's 

not necessarily specific evidence, papers in hand so to speak or written 

testimony or anything of that nature. It is what are you seeing that can 

tell us that there is the potential for a violation at that location? 

It's not a very high bar. For instance, if you were going to a vocation 

to do monitoring, they do not have a certificate or they tell you for 

some reason that you get knowledge the certificate had lapsed, that by 

itself is sufficient information for us to likely want to check that out. 

If you are hearing information in the conversation you are having with 

individuals that indicate they are not time studies for instance and 

providing information about that is very helpful in filing a complaint 

with us. We do have some fact sheets that I can share that talks a little 

bit about the complaint process. It is really not a high bar. We 

certainly don't need a developed case because we are going to do that 

when we go in and we will look at it through a very close lens. But 

information specific to what you believe is in violation of the 14C 

requirements would be helpful to have  at the time you contact the 

district office. Cheryl, I don't know if there's anything you would like 

to chime in with or David. We have worked together on a number of these.  

>> I would quickly add I do have examples of what P&As have submitted to 

wage and hour in the past. If you are looking for examples I just need to 

get the other P&As permission but that's not usually a problem. If you 

are contemplating one, definitely let me know and I can share some prior 

complaints. I see one that certainly makes the case and are probably 

incredibly well detailed and maybe not as Helen mentioned certainly very 

helpful to wage and hour but would not tell you you always have to do and 

also ones that are less detailed but certainly very good complaints so 

happy to share that of someone request them.  

>> All right, I don't know if we have any other questions. Helen, if you 

are willing to share your information with us we can distribute it to the 

network.  

>> I am happy to do that, Cheryl. I will send you that shortly.  

>> Thank you. Unless anyone has any other questions, I think we have 

answered the questions in the chat box. And unless we have additional 

questions on the phone, there is no point in prolonging this. Operator 

would you like to do one last check to see if anyone has a question on 

the phone?  

>> Once again if you have a question press star on your phone. I am 

showing no questions at this time.  

>> All right, I want to thank both Helen and David as well as everyone 

who took time out of their schedule this afternoon to join us. This is 

certainly not the end of the discussion.  NDRN staff is available  any 

time to answer questions. That is what we are here for. We get to keep 

our jobs because you ask us questions and you keep us busy. I would like 

to thank you all for participating and I am wondering and asking Charles 

-- there is a link on your page web link for a survey which is basically 

evaluating this. We would really appreciate it if people would take two 

minutes and complete that as our federal funders like feedback on what we 

have done and how the P&As have responded. If you would please take a 

minute or two to click on the survey button and answer the survey, we 

would appreciate it. Once again Helen and David, thank you for joining us 

and everyone have a good afternoon. We will make sure you have access to 

the PowerPoint if you do not already. It is also available under the web 

link section of your screen. So thank you all and have a great afternoon.  



>> Thank you, Cheryl.  

>> And thank you ladies and gentlemen. This concludes today's conference. 

Thank you for participating. You may now disconnect. 

>> [ Event concluded ] 


