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Welcome to the recent OSEP guidance behavior conference call. By name is Bianca and I will be 

your operator for today's call. At this time, all participants on the listen only mode. Later, we will 

conduct a question-and-answer session. This conference is being recorded. I will now turn the 

call over to Diane Smith Howard.  

 
My name is Diane Smith Howard, I'm the technical assistance person on NDRN, school to work 

pipeline and disciplinary matters and I'm excited to have this call regarding the August 1, 2015, 

OSERS guidance letter on discipline and informal removal. There's a lot of material in this 

document that will be of use to the network and I'm pleased to have four distinguished speakers 

from the network. This conversation is a network only call and the purpose is to make sure we 

have an opportunity to really, and a comfortable setting, discuss strategies that may be of use 

specific to P&A work. Our speakers are Joel Greenburg, and eternity with disability rights in 

Oregon -- in Oregon, Dan Stewart, supervising attorney at the Minnesota Law Center, Wendell 

Hutchinson, a managing attorney at Mississippi disability rights and we have Kris Keranen, 

disability advocates service. Our speakers cover a wide variety of geographic regions and they 

all do an enormous amount of work and discipline and there will be useful insights for you. I will 

take a moment to overview of the document so you know what you are looking at and then talk 

about the handout and then we will walk through the guidance letter and discuss what I think the 

highlights might be for the network. When I'm finished with that, which should take about five 

minutes, I will hand the microphone to Joel Greenberg from disability rights, Oregon. If you 

cannot hear me or if there are issues with technology, enter something on the chat box and 

Charles and Dora from NDRN will address that. I want to thank Charles for his hard work in 

getting this together. The document, August 1, OSEP letter, the dear colleague letter -- the 

document starts on pages 1-8, the requirements of behavior support. 8-10 talk about behavior and 

how it might relate to a denial of the restrictive environment and under the IDA, pages 10-14 talk 

specifically about informal removal, a significant issue in the network, as we know from our 

conversations on the listserv and I will talk about that. On page 13, you find the three factor test, 

which several speakers will talk about in detail. If you are flipping through looking for the three 

factor test, it's in the middle of page 13. As we talk about this, it's important to mention the role 

of attendance. Many informal removal techniques used by school districts that we will cover in 

the call, are recorded as unexcused absences in the children's attendance paper have been cases 

where families have been cited for truancy when the child was removed for school -- from school 

by the district. Noting that OSEP recently provided written documentation on the importance of 

attendance, and they have an attendance initiative, it's something we should be sure to keep in 

mind. The handouts that you will be receiving, as participating in the call, they are two things -- 

Joel Greenberg has provided a sample letter and other documents from Oregon which will be of 



use and in addition, we put together a table packet, a document that you can take to IEP meetings 

in situations where a student has been removed from school inappropriately, to provide resources 

for the district about behavior requirements and some OSEP resources on behavior management 

tools. I would recommend -- if you are attending an IEP meeting, or putting together a packet for 

advocates in your office -- consider providing a copy of this guidance document. The classroom 

management matrix on the OSEP resource list, and probably, a copy of the OSEP resource list, 

itself. That has links to all of OSEP's support and evidence-based behavior management 

technique documents. If you are in a situation where the school district was saying they don't 

know how to manage the behavior of the child and that's why he needs to be out of school, 

reviewing the legal documents and talking about the need, possibly, for an evaluation, it's the 

important first step. Also, just giving them a copy of all the behavior resources already available 

to them, for free, is one step, as well. We are talking today about the table packet to take to IEP 

meetings and Joel will be talking about a sample letter on some of these. Before I get too far into 

the details, I want to note what we mean by informal removal. The network has mentioned that 

school districts seem to remove children from school without using the suspension and expulsion 

procedural requirements in the IDA and in Section 504, with greater frequency. The suspect it is 

because they are not required to submit data on how often they are suspending and expelling 

kids. There is an incentive to remove kids from school without increasing those data points. So, I 

think we are seeing more of this and what we are seeing are shortened school days, kids who 

attend school for a couple of hours a day, or kids in homebound programs with two hours of 

tutoring and they are sent home regularly in the middle of the day and their parents are called to 

pick them up. Or, they are placed in an uncertified alternative program. Those are some of the 

many types of informal removal that we have seen. The network has, the last couple of years, 

had an initiative to file complaints on these and put pressure on the feds to do something about 

this. We hope that this guidance letter was, in some way, result of that initiative. I know that 

many P&A's follow -- file a lot of complaints with the State Department of Education around 

these issues and I think that pressure did help, to some degree. Flipping to that August 1st 

document, I'm not going to read every word. There are some important pieces of language. For 

example, on page 2 of the dear colleague letter at the bottom of the second paragraph, in keeping 

with the goal of removing state-supported and conducive school environment, this letter serves to 

remind school personnel that the authority to implement disciplinary removal does not negate 

your obligation to consider the implications of the child's behavioral needs and the respect of the 

use of suspension when ensuring the provision. That statement sets the tone for the entire letter. 

For school districts certainly retain the right to remove children from school that they currently 

have under the IDA and they also have a current current obligation to provide behavioral 

[Indiscernible] for kids. There is a reminder that the IDA requires the use of evidence-based 

behavioral support, including positive behavior supports and interventions and other strategies 

and that the desire to be considered at every IEP meeting as part of a special factors discussion. 

At the bottom of page 4, a reminder that parents have a right to request an IEP meeting at any 

time, not just May and June, during the annual review season. Page 5, chart, children are more 

likely to achieve when they are directly taught adaptable and relevant tools in classroom 

expectations, acknowledged for displaying positive academic social behavior and consistently 

[Indiscernible] went behavior does not meet expectations. Lastly, treated by others with respect. 

This is through the different tones and some of the conversations we've had around behavior in 

children with disabilities and sets the tone for this document quite sufficiently. As part of the 

development and review of the IEP on page 6, it should be determined whether behavior support 



should be provided in any of these three areas, special ed related services, supplementary 

services, and program modifications of support through school personnel. The document later 

goes on to talk specifically about how school personnel may require training to address the 

particular needs of a particular child, which I think is something that many school districts do not 

do. They are giving specific examples on six and seven of these services and what they might be. 

It includes violence prevention programs, social skills, direct instruction, counseling for mental 

health issues and in the LRE area, behavior supports, meetings with the behavioral coach and 

counselor. This is particularly important in rural areas, that a continuum of placement must be 

provided and supplementary services must be provided before a child can be removed from 

school. In my practice, number of times, I've encountered situations where kids were informally 

removed from school because they weren't able to make it in the general classroom and there 

were no other alternatives. Either you made it in the general classroom or you were on 

homebound tutoring and there was no continuum option provided. This languages help full. On 

page 8, circumstances that may indicate potential denials of state or placement in LRE, the 

document provides good examples of what might be a failure, such as behavior supports that are 

inappropriate or behavior supports that are appropriate, but not implemented because the teacher 

is not aware of what should be provided. The child is displaying a pattern of behaviors that 

impedes his or her learning and is not receiving behavioral support and one of the examples is a 

child who is identified under learning disabilities and also has behavioral needs and the district 

says we can't provide behavioral services for this child because he has not identified in any of the 

behaviorally related categories, such as emotional disability or ADHD and the other health 

impaired categories. Those are some nice examples and I think that we can use them at IEP 

meetings. On page ten, implications for short-term disciplinary removals -- this is for the first 

time -- OSEP talks about informal removal. In addition, it also says that there is no such thing as 

ten free days of exclusion. Even if the child has been removed from school days, they may still 

require behavior support and the idea that you can remove a child up to the tenth day and provide 

nothing, may be a violation of the state. Turning to page 12, OSEP says we are concerned that 

some [Indiscernible] may have erroneously interpreted the idea that there are ten free days. That 

will be on the top of page 12. Turning to page 13, the OSEP provides examples of what referrals 

look like, and formal removals, including multiple office referrals, sending children out of school 

on a day off for administrative leave, sending children out of school with a condition for return, 

you can't come back until you complete a risk assessment or a psych eval or take medication or 

require children to leave school early and missed instructional time. That's the first time I'm 

aware that OSEP has laid this out clearly. In the next paragraph, the three factor test is located 

there. The department does not consider the use of exclusionary measures to the removal, so long 

as these three things happen -- one, opportunity to be involved in and have general curriculum, 

two, receive services on the IEP and three, participate with nondisabled children twixt -- to the 

extent they would have in the current placement. A child who is homebound with two hours of 

tutoring at the local fire hall would not be receiving the entire general education curriculum. In 

my practice, they were getting just nap and read in, not the rest of it and they wouldn't get the 

services in their IEP, speech therapy or physical therapy and that certainly would not be 

participating with nondisabled children to the extent they would in the current placement. That 

might be considered a disciplinary removal and if so, the manifestation review and the other 

procedure protections must be used. They must record that in the data collection, as an extension. 

Those are some useful things. There's a lot more to this. And as a final note on page 14, OSEP 

said don't forget, if you encounter these situations as a parent, you may file a complaint. You 



may do due process or you may consider the use of mediation process. They specifically talk 

about due process protections for families in informal removal circumstances. At this point, I'm 

going to stop talking and turn it over to Joel, Dan, Wendell and Kris Keranen and we will have 

time for questions at the end.  

 
Diane, I work in Oregon, which like probably many of you, have the same experience. It's a state 

with a sharp urban and rural divide. Although we see the problems of shortened school days and 

home instruction, pretty much the way Diane has described them -- although there are variations 

-- the problems are generally worse in rural communities, where resources are stretched and 

there's not a lot of expertise. I'm focusing on shortened days of home instruction because in our 

state, at least, because these are cheap ways of dealing with kids who have difficult behaviors, 

they are used quite frequently. We've seen a huge spike, as a general rule, if you are going to try 

to approach this issue or set of issues and a way that makes sense in your state and has systemic 

impact, you need to start collecting data. If your state is like mine, they do not collect any data or 

have any idea about how many children are receiving reduced school days or how many children 

are home tutoring, other than kids who are medically getting home instruction because of short 

or long-term medical issues. The materials on slide 2, are available to you and I've provided 

them because they are part of what I hope is an effective long-term strategy, to not only reduce 

or eliminate the practice of providing shortened school days and home instructions to kids in our 

state, but to move our State Department of Education to a more realistic perspective about how 

pernicious and pervasive this practice is, the kind of damage it does to children. We deal with a 

number of cases every year, where children have essentially been going to school for one or two 

hours a day for as many as two or three years at a time. The materials I've provided our first, a 

letter to our Department of Education, that was requested as state guidance about shortened 

school day is and what sort of the combination is 42 or three years worth of negotiating with 

them to try to convince them this was a problem. Whether by luck or persistence, our state 

eventually did produce an executive number -- an executive memorandum, the third set of 

materials you can get and it's very good. In some ways, it's similar to the overseas letter but more 

specifically targeted and reduced school days. I had hoped, as I said, for a number of years, we 

got it from the Department of Education and we are using it as something that parents can take to 

IEP meetings and parents can present before IEP meetings as a way to say, your State 

Department of Education the crisis practice and you shouldn't be giving my child one hour of 

school or day for two years at a crack and you should not be sending my daughter home with one 

hour of tutoring a day, the typical package. And, the memorandum or guidance is what I call it, 

from our state, give the number of very good examples of things that should be avoided or 

warning signs that school districts are inappropriately engaging in these practices rather than 

dealing with behavior. The fourth thing on the list, is the first thing that I've used in my toolkit, 

to try to push our State Department of Education to go further with this effort. In it, I cited the 

OSERS guidance, in order to alert or push my advocacy at the State Department of Education. 

Because, they are failing to provide a reasonable -- a reasonable dispute resolution process. Are 

administrative complaints are routinely decided in favor of school districts, unless we file them, 

in which case they get settled through a mediation process. It's supposed to be a parent friendly 

resolution process and it is in. And now meeting with our State Department of special education 

director, to say that you produced your guidance and it's being ignored, still, by number of 

districts and now you have a Federal guidance and then look at -- I'm looking at your most recent 

complaint -- I will get into that in a minute -- in light of the OSERS guidance and I do not see a 



fair process. The final material I offer is a sample template letter that sometimes I supply to 

parents, it will be available on our website and they can alter it as they see fit. Is a typical 

scenario that we see. Going to slide number three, the primary use, as far as I'm concerned, for 

the OSERS guidance, is for parents. I think, when they write a template sample or their own 

letter demanding a full day of school and IEP meeting and FBA, a better behavior plan and so 

forth, it's a good thing to enclose, in that letter or with that letter, the state guidance and, now, the 

Federal guidance. They echo each other, to some extent. Each has a slightly different set of 

emphasis and they are both useful things and the district is put on notice, if nothing else, that the 

parents sending these guidances, is at least in touch with what is going on and that they might 

have something to worry about, in terms of a complaint. It would be either due process, which 

most districts right off as a not very realistic possibility, estate complaint or, increasingly -- and 

because we've used them successfully -- and OCR complaint. We hope parents have a letter they 

sent to the district which requires them to do a number of things and provide prior complaint. 

They cite the OSERS guidance and the state guidance and say that what is happening to my child 

is wrong. He or she hasn't been receiving what is owed under 504 -- my slide just disappeared. 

That's disturbing. I hope people can still see me. I don't think I can control the PowerPoint 

anymore.  

 
Your slide is up on my screen.  

 
Well, I just lost all of that. Perhaps, someone else can guide the PowerPoint. I'm going to go to 

slide number four and as part of our strategy, to encourage parents to use these materials, and be 

strengthened and powerful advocates for children encountering these things, we are announcing 

the guidance, the state and the OSERS guidance on our website. That should be done in a 

prominent way if your child is receiving a short schoolday or home instruction and you are not 

happy with that. Is a number of tools to use. A new one is a Federal guidance from OSERS and 

OSEP and you can download it and write us to get it, and so forth. You should use simple 

language because parents, obviously, have a lot of different reading abilities and degrees of 

sophistication and there should be at least a brief explanation of why these documents are 

relevant to these two issues. Again, home instruction and shortened school days. I've included 

home instruction, called tutoring, usually, in our state. That is all it is. Because, although it is 

perhaps affecting a smaller percentage of students who are removed from school because of 

difficult behaviors, it's possibly more harmful than shortened days. As Diane said, when a child 

is getting one hour of tutoring a day, which is the package does another issue -- he or she is 

completely isolated from peers. They have no ability to socialize, even as they're getting some 

kind of good behavioral construction -- instruction or support, that is unlikely. They have no 

place to practice it. Teaching behaviors in a room with the tutor is, perhaps, a good thing for a 

skills coach on preparation for entering some kind of setting with other kids. The idea that you 

could learn behavior by going through exercises, alone, practicing with an adult and so forth -- 

then, get dropped into a classroom -- even with a small amount of kids -- is pretty far-fetched. 

Going to slide number five, we do provide parents with a sample letter that part of the materials. 

Pokes and sites guard guidance and asks for a full day to deal with this issue. Ask for an FDA 

which is missing for bad or poorly done and revised the new behavior plan which even when 

they do exist, are frequently unconnected to the SBA and/or are of very poor quality. We instruct 

or ask parents to enclose the entire guidance, rather than just a quote from the section. We think 

there are sections most useful in our practice, at least that we found, so far, are those on page 



nine and page 13 of the OSERS guidance. On page 9, the one that Diane started to read from, 

where there are, I think, five or six bullet points, the last two are almost always relevant, in our 

cases. The behavioral supports and the IEP are inappropriate for the child and they give a 

number of reasons, and so forth -- or the behavioral supports in the IEP are appropriate but are 

not being implemented or not being implemented properly. The key phrase -- the most useful one 

-- is that teachers are not trained. That brings me to an important point of our advocacy, which is, 

if and when we either have an IEP meeting, file a complaint or somehow end up at a table with 

the school district in one of these situations, particularly a rural district, we find that even if the 

folk are trying hard, the staff is usually traumatized, clueless about what to do -- they're really in 

a bad way, sometimes, a number of them quit and so forth. What they have not thought of, and 

what they have certainly not done, is try to find behavioral experts to come in and support the 

staff and train them and work on a better FBA and behavior plan. The point of all our parent 

advocacy and our own advocacy and complaints, what we look for in almost every of these 

difficult cases, where the child has been isolated for long period of time, is that the school district 

needs to bring in a behavioral expert who is good at supporting the staff, understanding children, 

talking to parents and can create or help the district create a good FBA, good behavior plan. 

Then, support them as its implemented and needs to be revised. We've gotten a number of 

complaint resolutions, where that kind of service is applied over a period of a year. I usually 

supply names of behavioral experts that I think can do this kind of work. School districts, nobody 

could do anything. If your state has produced its own guidance -- and I'm on slide number six -- 

study the questions or rejects use of shortened school days or home instruction, your website 

sample letter for parents should include relevant citations to that. Moving on to slide 7 -- with an 

exclamation point, against my predilection -- I hate exclamation points -- I recommend you file 

complaints and that you file any and all kinds of complaints, although we know due process 

complaints are resource intensive and difficult to do. OCR complaints, I think, are particularly 

good vehicles, if things are not going to get better in the short term. The reason I say that, is 

because it may take 1-3 months for OCR to take up a well-written complaint. When the training 

gets moving, the resolution process usually works pretty quickly and we've resolved every single 

one of our OCR complaints successfully and usually, in pretty short order. Our state complaint, 

as I said, it is not a viable option, at this point, at least when parents filed them. That's why we 

reckon the Department of Education, to alter the analysis and process and tried to use the OSERS 

letter as a hammer to make them do that. It's a good thing if you are filing a Department of Ed 

complaint in your state, to copy the appropriate folks at OCR and vice versa. To the extent that 

both entities know that the other are receiving these kinds of complaints, it encourages them to 

think about the seriousness of the issues. I think, actually, that kind of thing may have helped 

Diane get the OSERS -- or at least contribute to getting the OSERS guidance. I think I've almost 

reached the end of my time. There are other things I could tell you pick rather than that, I will 

stop and handed over to the next speaker. I hope this was useful. Thanks.  

 
Dan Stewart from Minnesota is the next to speaker and who will talk about restraint and 

seclusion. 

 
By way of transition, certainly, Minnesota sees a whole lot of though shortened school days, 

home instruction and we also have the one hour per day. That is presented as a gift to parents and 

we are often in the position of arguing for return to the regular education setting and find that to 

increase services. Joel's overview has a lot of important applications to a lot of what we see in 



Minnesota and I suspect that is true throughout the state. Another potential application of the 

OSERS memo, is to restrain seclusion. One of the reasons why we wanted to focus on this, is 

because, of course, as shown by the NDRN, schools are not supposed to hurt materials and 

follow-up. Restrain seclusion is a very significant issue facing them as well as the students and 

parents. By way of context in Minnesota, we see around ten uses per school day and in every 

given school year. We see, literally, thousands of uses of restraint and seclusion in Minnesota. 

As we are trying to figure out strategies this memo really represents an important tool for us. 

That's why we should really think about this, you see the PowerPoint, but it really should be 

OSERS and that's why we need to think about restraint and seclusion as applies to the three-part 

test in the OSERS memo. As Joe mentioned, we also want to think about what actual good the 

reference to the OSERS memo and the guidance documents really would have for kids with 

disabilities and that is what the rest of the PowerPoint slide will go through. One way of thinking 

about this, is how to make the three-part, the three factor test apply in restraint and seclusion 

cases and in the slide I have, this is the template that we have used in the past and we will 

continue to use. The first thing we want to show, as that there is a restraint and seclusion legal 

violation and that is because unless we have some type of significant restraint and seclusion 

violation, we don't think that is a decision maker, that are brand of education or the hearing 

officer will go to that test. We need to have that significant restraint and seclusion legal violation. 

And we get to that point, we can apply the three factor test and argue the application of that three 

factor test and in the OSERS memo, again, they raise three particular violations stemming from a 

violation of that three factor test, and that could be a denial and that is clear if the kid is not 

receiving services and instruction, not having the opportunity to engage with his or her 

nondisabled peers and is not able to access the general education curriculum. It could be a denial, 

FAP E, where the use is frequent. The next potential legal violation is that there could be an 

improper disciplinary change of placement. The reason I have some asterisks, is because I'm very 

concerned about the use of discipline with the use of restraint and seclusion and there's a lot of 

literature from universities, from other researchers, that says the restraint and seclusion should 

not be used as discipline. However, we have this disciplinary change in placement and we might 

have to have some cognitive distance well we go through this. The overall point, if it is the 

application of the three factor test to restraint and seclusion issues, there could be that change 

placement. The third type of violation in the OSERS memo is that the district must report it to 

OSEP. Please take a look on pages 12-14 of that, for elaborations of those violations. Here's 

more information about how we have gone through this process in a number of our cases. The 

first thing we have done, is to look for that restraint and seclusion violation and Minnesota is 

fortunate to have a pretty good state law and some of the provisions that are in our state law, 

include the use of restraint and seclusion only in emergency situations. Schools have to stop the 

use of restraint and seclusion when the threat of harm is there and the student needs to be 

returned to the prior activity after the use of restraint and seclusion. The overall point, we could 

use one of those provisions of state law to say the use of this dose the use was improper and 

when we have that improper use, we can go ahead to the three-part test and here's an example of 

how we might be able to apply it. I will also note that the three-part test on page 12 of the 

OSERS memo is also found in the comments to that back in 2006. This is not new language. As 

Diane mentioned, it is framed and presented in a much more assertive light and it's very helpful 

to have it explained in this context. Here's how we think about doing it with restraint and 

seclusion. Number one, with the opportunity to be involved and to make progress in the general 

education curriculum, for those restraint cases, it's likely there is no opportunity for involvement 



or progress. The kid is in restraints and not accessing the general curriculum and similarly, with 

seclusion, if the kid is in the room alone, it's unlikely any academics or progress toward general 

education curriculum is available to that student and we have seen a number of cases that when 

the child goes into seclusion, they might give the kid a packet of homework or some type of 

instruction and we've also seen some very unfortunate and heartbreaking situations where the kid 

has actually done something to get into seclusion, where he could actually go and work on his 

homework without any other type of distraction. But, the overall point, we want to make sure 

that when looking at the seclusion, to see if there's academics provided, we would be able to 

apply that well to the first part of the test. The second part of the test, is the kid receiving 

instruction and services on the IEP? For restraint, I think that's pretty clear. If the kid is actually 

in that restraint hold, there's probably no services or instruction that are being provided to that 

student and if they were, that would be a very sad picture to actually see. Similarly, and 

seclusion, if the kid is alone, the kid is also unlikely not to receive special education instruction 

or services. Finally, with the participation of nondisabled students, as they would in the regular 

placement, restraint -- those kids are likely removed from their peers and in seclusion and it is 

what it is. The kid is alone and in the room and that's going to be no participation with his or her 

appearance. From a very basic level, it really seems like the three-part test clearly implies to 

restraint and seclusion, because of the nature of the act of restrain those restraint and solution -- 

seclusion. It's important to see if there is a violation of the laws and get to the three-part test. I 

would also say that we've seen in Minnesota, that school districts often think that when the kid is 

in the restraints or seclusion, the educational obligations end. That's a very unfortunate thing and 

if we are able to apply this three-part test to say that if the kid is removed from instruction and 

services, removed from the general curriculum, remove from peers, there is a continuing 

obligation to provide those things to the student. If not, you might have some more legal leverage 

-- leverage to gain against the school district. Again, here is the type of violations and remedies 

that might exist. Thinking down the road, we want to do this for a good purpose and as Joe 

mentioned, there's a number of important tools that we could argue for and some of those are to 

have a better functional behavioral assessment, to think about getting behavioral experts 

involved in the team, perhaps, considering independent educational evaluation, and IEP provider, 

and other tools and strategies we've used to have a more intensive data collection process, in 

terms of behavior that the kid is receiving as well as the different methodologies and supports 

being provided to the student and to have a more frequent meeting loop to make sure what is 

going on is working and that is often paired with revisions to the IEP and the reserve, the 

advocacy steps that we all take. Another one we use, is to think about the placement. If we think 

about removing kids from more restrictive sites, segregated sites, we often see that behaviors 

increase in the more segregated sight. We want to move that kid into a more supportive 

environment with less restrictions. The list, I can see there is a question and I will get to that in a 

minute. Going through the potential legal violations and remedies, with regard to AFA PE 

denial, other remedies might come out of that and the premises that the time and re-popular -- the 

time is the same as Mr. Services. If the kid is removed and sent home, that kid is not receiving 

services. That kid in restraint or seclusion is also not receiving services. One way of thinking 

about this, is that is FA PE denial and it should result in compensatory services. Next is the 

change placement, and I have that caveat with restrictive use. When you get into that violation, 

you may have procedural violations and if the length of time the kid was in restraint or seclusion 

-- for more than ten days or ten consecutive days, there might not have been a review or 

conducting of functional behavioral assessment or behavior intervention plans unlikely, no IEP 



revision or review. When you go to the advocacy mode, or into the IEP teams, you can raise the 

memo, raise the issue to say, we need to get a handle on what's going on with the kid and let's 

bring in tools to prevent us from going to a legal dispute and let's get the behavior expert and do 

the IEP and get the revisions to the IEP going. That's one way to leverage these types of 

violations. The remedies might include a better functional behavioral assessment, IEP revision, 

Stanford at -- standard advocacy steps we take. The other one listed in the OSERS memo does 

there could be a failure to report to OSEP and that is straight from the OSERS memo on page 14, 

and I'm actually not sure what the remedy of that is, for an individual student or what that would 

be. I'm also not clear about the cause of action and I think it's something you could raise to the 

school district to say that this may be a change of placement, disciplinary change in placement 

and you need to record that, as well. Is another way to get the school thinking about why it's so 

necessary to keep these kids in restraint and seclusion as often as they do, instead of addressing 

the underlying issues that can be dealt with through the strategies that Joe mentioned and that are 

listed on pages 5-8 of the OSERS memo. The question is, what is the seclusion and restraint 

legal violation if there is not a state law? That is a great question. One idea is to think about it as 

a Section 504 violation. There have been a number of restraint seclusion cases that have gone 

through OCR and OCR has found violations and has referred the school districts to the guidance 

memo from OSERS, OSEP, OCR -- may be five years ago -- so, there's a way to get to that 

through Section 504. The other question that's raised, why does the restraint seclusion have to be 

a violation to meet the three-part test. That's a great question, too. The premise I was thinking 

about, if there were not a finding that the restraint and seclusion were improper, the decision-

maker would not go to the next step. If it was legal, there would be no reason to go to that next 

step, to have the three factor test unless it could be some type of home instruction, removal or 

some other way shape or form. The restraint seclusion violation would be an easier way for the 

school district, the decision-maker, to really focus on getting the actual lack of service issues in 

front of the legal proceeding. I know I am at the 15 minute mark and I will wrap up pretty 

quickly. A couple of points about why we think we should do this -- one of them -- we are 

forging new legal ground and to think about reducing the use of restraint and seclusion, and to 

force the IEP conversation and ways to address the underlying behavior, like Joe mentioned, 

even the parents are at their wits end about what to do next and what types of supports and 

services can help the situation. This is another way to get that issue in front of the IEP teams and 

request outside help and get other staff involved, independent education experts. You have that 

little bit of legal average for services. Also, why not have a little bit of fun with this? We want to 

keep pushing the envelope and it seems to fit the three-part test, forge legal ground for the State 

Department and the hearing officer. To wrap up, I will note that a lot of this depends on whether 

your SCA, the state agency will adopt the OSERS memo. I did a little bit of research, thanks to 

LRP and Google and I have no claim to accuracy, presidential value or being up to date. There 

are a number of states that have already moved along in this decision and have referenced either 

the Federal regulation comment, or some other language and the hearing decisions or complaint 

decisions, you will have access to these as you go along. You can see Arizona, Colorado, 

Kentucky, Virginia and other states, and there are likely more. At least that's a starting step for 

the network. I want to say thanks to NDRN and Diane and the rest of the panel and I will turn it 

over to the next speaker.  

 



Great. Now, we will hear from Wendell Hutchinson from disability rights in Mississippi to apply 

the three factor test and the other aspects of the memo to the LRE. The argument that states 

provide the environment where the child was removed from school. Wendell? 

 
Thank you, Diane. I'm going to talk about the least restrictive environment component from the 

dear colleague letter. The letter provides -- I'm trying to get the document -- that can change the 

placement due to behavioral manifestations. They must provide students with positive -- positive 

behavior supports another supports in the IEP. The behavior supports appropriately address the 

student's unique social, emotional and behavioral needs. Supports for school personnel is another 

key area addressed in the letter and the school district does not have personnel with expertise to 

provide appropriate behavioral services, then they must provide support for school personnel 

before they considers changing a student's placement our agency frequently get students to bring 

in an outside expert consultant to provide a support for school personnel. In handling special 

education cases, the primary behavior services and supports that our agency typically focuses on 

our functional behavioral assessment, behavioral intervention plans, related services and supports 

for school personnel. I'm not sure how it is done in other states but Mississippi, the office of 

special education, specifically includes FBA's and BIPs in the special consideration section of its 

IEPs. These are used, to the best of my knowledge, and all the school districts in the state. Let's 

go to the next slide. Functional behavioral assessments are important, in order to address each 

student's unique behavioral needs. When FBA's are done, what we do is identify the problem 

behavior and what triggers the problem behavior and what the student is seeking, as a result of 

the problem behavior. Let me give an example. We have a client who kept putting his head on 

his desk and refusing to do his work. That's the problem behavior. We had an independent 

psychologist come into the school district to conduct an FBA and a psychologist determined the 

trigger was that the client was embarrassed because he was functioning multiple grade levels 

below the class and was not able to do the work. The psychologist also determined the client was 

seeking to get in trouble and be removed from the classroom concept -- as a result of this 

behavior. It's important to determine what is going on, before developing a behavior intervention 

plan. Before school district can change the placement of a student with a disability, it must 

ensure that a BIP is developed to address the unique behavioral needs in accordance with the F 

DA. That's the purpose, to determine the unique needs, unique behavioral needs. Further, they 

must appropriately implement the BIP. Just getting the BIP is the first step. The steps in the 

PowerPoint, the steps to implement BIPs with fidelity, a large problem that I won't go through. 

Let's turn to the next page, and related services. Dear colleague letter provides that appropriate 

related services must be provided as behavioral supports to ensure students with disabilities are 

served in LRE. That statute provides, in part, with related services, it means supportive services 

as may be required to assist a child with a disability to benefit from special education. Key 

related services listed in the statute for purposes of this presentation, include counseling services, 

psychological services and social work services. The related services listed in the statute and in 

the regulations, they are not exhaustive. Social skills training as related services not specifically 

listed in the statute, it is one we commonly request for clients. As an example, a child with 

Asperger's disorder will likely have trouble understanding social cues and get in trouble as a 

result of that and therefore, be in need of social skills training. Let's go to the next slide on 

outside expert consultants. In handling special education cases, our agency routinely has to deal 

with school districts who attempt to place students with disabilities in more restrictive settings 

without ever having provided FBA and BIP. Also as common, the clients who have BIPs, but 



never implemented with fidelity, as I mentioned earlier. A major problem. Working relationship, 

the well-respected consultants, many of these are school psychologists and some are with state 

universities. Through the IEP process, we are able to get the school districts in to conduct IEPs, 

SBA's and develop BIPs. Further, we are able to get school districts to bring the consultants in as 

supports for school personnel to provide training and conduct BIPs and implement with fidelity. 

Let's go to the first school district example. It's not uncommon for us to get cases where students 

transition back to the school district from a psychiatric residential treatment facility and the 

school district denies student services and LRE. Usually, it's because there's a mental health 

diagnosis. The first example, through the IEP process, our education advocates successfully got 

the school district to bring in the outside school psychologist, to conduct an IEEE -- to conduct 

an IEE. Our advocate succeeded in bringing a separate expert consultant to conduct FBA and 

develop a BIP and the consultant provided training to school district personnel with 

implementation of the BIP. Finally, the district agreed to contract with this outside expert for the 

remainder of the school year and I believe the consultant had a BIP and I believe it started in 

November and went through May and she was added under supports for school personnel. As a 

side note, it's always important to ensure that everything that is agreed upon in an IEP meeting is 

written to the IEP and that you obtain a copy of the IEP. If you don't do that, there's no telling 

what's going to be said was addressed at the meeting and another day. Let's go to the second 

school district example. Background, in this case, our agency had a number of clients in the 

school district with emotional disturbance eligibility, behavioral matters -- behavioral 

manifestations as a result of the disabilities. We've attempted to address these cages, -- cases, 

individually. The school district systemically failed to provide supports. As you can see in the 

PowerPoint, the district has used this in numerous ways, in violation of the guidance provided in 

the dear colleague letter. The school district has -- in this case does there is examples where they 

change numerous student placements to alternative school, to homebound, placed them on 

shortened school days, the district has called the students, their parents, to pick them up, out of 

formal suspension and they've called the police to come to the school to handle behaviors that 

are school matters and to arrest students at the school for matters that should be handled by the 

school. The district has suspended, expelled and referred the students to Youth Court. Let's go to 

the next page, the PowerPoint -- we were previously hopeful when the school district brought in 

and outside expert consultant, that our agency had worked successfully with on many occasions -

- however, the school district was resistant to the training. The talked about appropriately 

implementing behavioral sports to students with disabilities and it didn't continue the contract. 

Right now, we are in the process of working on a systemic complaint. Right now, it brings me to 

this, the specific case example. Let's look at this individual client. Our agency currently has this 

15-year-old client with an emotional disturbance eligibility ruling and the district has referred her 

to the Youth Court for truancy, disturbing public peace, simple assault and for resisting arrest. 

Looking at the last page of the PowerPoint -- you know -- this case afforded us with an 

opportunity to address the school districts failures to provide our client with the behavioral 

supports as required in the dear colleague letter, and the Youth Court setting. In this case, the 

district is essentially shirking responsibility to provide our client with appropriate behavioral 

support. Trying to get the Youth Court to change to more respected goes to more restrictive 

settings and when we arrived, I met privately with a prosecutor, in Chambers, the Guardian ad 

litem and the judge and I began to make a clear we didn't think that the alleged behaviors were 

okay, just because the client had a disability. I pointed out our objective was to ensure our client 

made behavioral progress to have a successful future. Sometimes, the courts get the impression 



that you are trying to make excuses and I think it's important to clear the air up front time that. 

Next, I explained the clients disabilities and the failure to provide behavioral progress. I want to 

expand upon that, but I did a long list of violations in regard to this individual client of ours. 

Further, I explain systemic violations of the district and failing to provide FBA, BIP, counseling 

services and social skills training to ensure students who have behavioral manifestations, as a 

result of their disabilities, make behavioral progress. We discussed the school district failing to 

continue the contract with an outside consultant brought into the district. I explained to the 

agency that is working on filing a complaint to address the systemic violations, and I asked the 

court to allow her our agency to follow through on this without the court going forward with the 

petition against our client. We also discussed the court authority and how this may be more 

specific to Mississippi law, that we discussed the courts authority to enforce education laws 

against the district. The judge asked if I would like the court to allow our agency to address the 

systemic problems prior to the court addressing the school districts violation against our client, 

as opposed to what the petition was there four. That, I think, is very much a systemic way of 

addressing this. We can get the Youth Court's to recognize the school district violations and they 

can enforce the education laws. I think that would be huge, if that became across-the-board. So, 

what I do, I told the judge that I would concur that I would take him up on this and the judge 

agreed and stated if our agency still needed assistance at a later date, we could contact the court 

to address the school district violations. It was in order to continue the case until further order of 

the court would be entered in the order would provide that our client would be given an 

evaluation by the group currently providing her with counseling and psychiatric services. The 

judge explained there would not be a need to actually have another hearing. Basically, by 

pointing out many of these required behavioral supports, the lack thereof provided by the school 

district for this client, the judge had a judicial notice -- notice of this and there was no hearing 

against our client and he offered to use enforcement powers of the court against the school 

district. I believe that brings me to the end of my material and I appreciate the opportunity to be a 

part of this webinar.  

 
Thank you, Wendell. Now, we will hear from Kris Keranen from Michigan, to talk about the 

state complaint process and what to do when, perhaps, your state complaint process is not 

presently effective to address these kinds of issues. 

 
I want to make it clear that you are talking to the nonattorney admitted in the bunch and will talk 

in this set, particularly, about state administrative complaints, not the other dispute resolution 

processes like due process complaint. Diane did a fine job in outlining all of the valuable 

direction and clarification that is there for us in that guidance letter. I would encourage you to go 

through with your highlighter -- because there will be plenty you can use to file state complaints 

on behalf of your clients. A couple of things to keep in mind -- I know -- and I know this from 

personal experience -- you have to keep in mind what your current practice is with your state 

agency, in terms of how it handles complaints. What we've been through in Michigan with the 

state complaint processes, the good, the bad, the ugly -- although thankfully, if I was talking 

about it chronologically, I would talk about the ugly, the bad and the good because the state 

complaint process really has moved to the much more functional, much more helpful, handling 

these issues that we are looking at today, one of the other things that you will be thinking about 

when you talk about doing state complaints in your agency, in your P&A, is that what your staff 

looks like, and what your strengths are, if you think about the complaint progress. It's really a 



low impact in terms of the man-hours it requires and I believe, it has the ability to have some 

really good outcomes for individual students, for changing systems, and for improving outcomes 

for kids. Having been there, I want to talk about some places to start, even if you have a weak 

state complaint system. I've spoken with some of you over the years and I know that not every 

state complaint system is one where they are in alignment with what the OSEP guidance should 

look like. Even if your state system is weak, the dear colleague letter provides, I think, some 

really super opportunities to go after some things that are fairly bright lines, now and some of 

those have been established by the fact that the dear colleague letter, actually, lays out and 

clarifies that. For example, even if you have a week complaint system, the state agencies are 

likely to find that there was a violation if there is nothing to address behavior in the IEP. 

Particularly, if you look at a case where a kid was put out for 27 days and there's nothing in the 

IEP that talks about suspicion or talks about a goal for what the behavior is, or nothing that 

would look like a support for helping the child. That, to me, is a fairly bright light and issue. 

Failure to implement the IEP -- if you do have an IEP where there is no supports and they haven't 

been implemented, even weak state complaints systems seem to understand that it is on them to 

make sure the district implements the IEP. If existing supports -- there was no social work 

provided, despite the fact it was written into the IEP. Anything having to do with timelines and 

days -- a failure to reconvene, to address the lack of progress, and the guidance letter outlines 

how that might look -- a failure to meet if a parent requests an IEP meeting -- beyond that, if they 

aren't meeting more than annually, despite the fact that the child had seven suspensions the first 

marking period and 12 the second barking period and third teen, the third marking period and the 

IE team never reconvened, that is another bright line issue that you can get state complaint to be 

successful on. Some of the real clear timeline issues in due process and disciplinary removals -- 

one of the ways that I think you can use the guidance to address is not to only think about ten 

days of removal when it constitutes a change of placement, but to go back to what they've said 

with removals, and what they include and use that test so that when the parent is asked to pick up 

the child every day at about 10:00 in the morning, that is considered a removal and that person is 

entitled to the protection of a manifestation determination review meeting. If you have a state 

complaint process that is somewhat better and more robust, looking at issues of FAPE, whether 

the determinations made by the IEP team were consistent with student data, then you have 

further ground to work with and you can look at complaints that address more substantive issues. 

One of them that is worth thinking about, is the standard of eligibility. You have a child that has 

been filed not eligible for special education and perhaps, because the team is saying there is no 

impact, educationally, on them and that may be because the disciplinary removals have not been 

documented anywhere and when they look at educational impacts, the only thing they are seeing 

is the child's academic performance. If you can bring out the fact that the child has been sent 

home, five days out of the last two weeks -- and that this is a practice that is ongoing and we 

don't need to wait until there is academic deficit to determine if a child is eligible, another area in 

terms of substantive issues is when determinations are not supported by the data in the student 

record. For example, you have a very typical circumstance, where manifestation determination 

meets and determines that the incident in question was not a manifestation of a student disability, 

because what he had as a learning disability and that is a category of eligibility. Yet, you look at 

the record and you see that many of the teachers have commented on his ADHD and his 

impulsivity and many of the disciplinary referrals he received were related to impulsive 

behavior. You could make the connection that the determination was not in connection with the 

specific information. A failure to use peer review research -- and I would include the fact that 



removal from instruction is not a peer review practice. As Wendell talked about the failure to 

meet LRE, and all of those failures to provide FAPE listed in the dear colleague letter -- those 

are all worth taking a crack at. My colleagues have already talked about leveraging the state 

complaint process and Wendell talked about addressing systemic issues. It's worth keeping in 

mind that if you file the third, fourth, fifth complaint on the same issue and the same district, that 

is something you can think of as a systemic complaint, perhaps, against a state agency for failure 

to -- for failure to determine that it was corrected. The corrective action that you request can 

actually be a really useful way to address some of the root causes that continued these 

complaints, that make them continue to come in. For example, I always think of the corrective 

action part as, sort of, the part where I get to say what I'd like to see in a perfect world and even 

though that may not actually happen in that particular complaint, it does, in some ways, put 

something in front of the Department of Education that can get at the problem behind the 

continuing instances of noncompliance. For example, the fact that we request a functional 

behavior assessment after one was done by the social worker and the social workers are not 

particularly well trained in functional behavior assessment in Michigan and when I request 

corrective action, I request that we have a functional behavior assessment by a board-certified 

analyst or someone with equivalent credentials. Requesting training, we have seen in Michigan, 

some of the requests that shaped the way corrective action is issued in a very helpful way. Recent 

complaint addressed the schools need to create policies and procedures in alignment with the 

guidance letters. That was pretty exciting. The final thing that I want you to thinking about, is 

that I think there is value in leveraging ability in state complaints by using that complaint process 

to shape the perception of the state agency. The complaint process -- and Joel hit on this in the 

beginning -- the complaint progress is how to get these issues in front of your state agency and I 

know they have different processes. One of them that has been helpful in Michigan, is that as 

part of the process, the first thing after a complaint is filed, is that it is assigned to a case manager 

at the department level who will connect with the parent and/or the complainant and there is a 

phone conversation that takes place about the issues to make sure the department will understand 

what the complaint is actually saying and to ask questions about those. The power of those 

parents, speaking directly to the state agency, and talking about how I lost my job because they 

called me to pick up my child every day. I have to homeschool, now, because he was only 

getting two hours of education and he was falling farther and farther behind. The power of this 

story impacts the people who hear it and whether that is in more formal ways that we do that, and 

Joel was talking about those, or whether the one-on-one circumstance with the person from the 

state agency that will go back to their boss and say we can't let this continue. Hook into that 

power. Diane, that is my conclusion and I think you will lead us in taking questions, now? 

Suspect thank you, Kris. That was great. Thank you for tying together some of the themes that 

came out of the presentation. We can hand this back to the operator for questions and answers. 

 
Thank you. We will begin the question-and-answer session. If you have a question, press star one 

on your touchtone phone and if you wish to be removed, press the hashtag or the hash key. There 

will be a delay before the first question. If you are using the speakerphone, pick up the handset 

before pressing the numbers. If you have a question, press star one on your touchtone phone and 

we are standing by for questions.  

 
We have no audio questions, at this time. 

 



Okay. This is Diane Smith Howard. I have one question for the panel and then we will wrap up. 

We talked a lot, in the past, about the role of data and one of the problems with this removal is 

that the Department of Education is not aware of this because they are coded as unexcused 

absences in the state data sheet. I'm wondering if an appropriate rule of thumb would be if we 

could tell parents anytime in the school district, if they've told you that your child can't be in 

school, that you should check to make sure it's not being recorded as an unexcused app -- 

unexcused absence. Would that be appropriate, do you think? Suspect this is droll. I think that 

would be a good first step but I think the long-term and the more potent answer would be to use 

the materials we've been talking about today, particularly, this letter, to pressure your State 

Department of Education to keep statistics for at least how often children are officially not 

attending a full day of school because of home instruction or a reduced day. The disciplinary 

removals, the days sent home, Johnny is not having a good day, are a huge issue. They're harder 

to get and I think what you suggested would give at least some kind of picture to the dimension 

of how often that practice is used.  

 
Great. Also, I know that we have been working with OCR to try to find ways about the civil 

rights data collection, as a way of collecting information on removal. It is difficult. There is a 

question from Jeannie Clark in the chat box and I will read it. I know the answer. Do it is states 

have policies that limit home placement, homebound with a specific time? I noticed that there are 

some things similar and other states do and it would be great to get a conversation on the listserv 

about this. I know there are rules about when a child can be placed on the abbreviated school 

day. The abbreviated school day could be homebound placement and I know that some states 

have talked about changing policies to clarify that medically fragile homebound placements are 

one thing and behavioral is something else again. Systems -- some states do have that and I 

would love to hear from other states, too.  

 
In Oregon, we are currently pushing statute to do that, based on that. I'm not aware of other states 

that have a statute that limits this, though. 

 
I would add that we do not have one in Michigan. The state agency has taken the position as one 

that I would say, we take a dim view of partial day or homebound placement if there is not a 

medical issue and, in fact, in one case where we had filed an individual complaint on behalf of of 

a student with autism who was put on one have school day, and then, based on the statements 

from the director of the program, that it was what we typically due with students who have this 

systemic complaint, the department investigated all of the students in that program and in the 

findings for each student, they noted no plan to reduce the school day, it was not limited in time 

and there was no plan to return the child to a full schoolday in finding the district out of 

compliance.  

 
Another question and then I will handed over to the panel. Has anyone run into issues with 

children being expelled and receiving services post expulsion, but then the school context law 

enforcement saying the student is not enrolled and I will leave that one to the panel. 

 
This is Dan Stewart from Minnesota and we have a state law that requires school districts to 

provide some type of services after that expulsion action and while we haven't seen parents come 

to our office with that particular situation, I would imagine parents can point to the statute to say 



that the school has some obligations, even if it's some other type of instruction that occurs, not in 

the school setting. I can see that happening, but we haven't seen it in Minnesota.  

 
We do see it in Oregon. Suspect this might be a little bit different from the exact question, but we 

see it in a good bit of cases, where the child, truancy is filed in Youth Court and large number of 

the days are as a result of suspensions and there is actually a state Supreme Court case that 

addresses two state statutes, stating that the school districts must put whether a child is in regular 

education or special education, services must be provided in alternative school. As a matter of 

policy, it makes no sense for children to be wandering the streets and not being in school getting 

services. Typically, we see a lot of problems where that does not happen in the parent of the 

child is being brought in to the Youth Court and I'm not so sure how well recognized the courts 

are in seeing the problem.  

 
This is Diane Smith Howard. I was at a meeting earlier this week and there were advocates from 

organizations representing Spanish-speaking parents and Native American parents. People in the 

room had said that they had seen a lot of cases where parents were told that if they didn't. Their 

child up at the school, the district would call protective services and call it neglect. Leaving the 

children unsupervised, they were legitimately at school during the school day and I think we can 

all understand that there are many ways that this is a legal. It was disheartening to hear how 

common that was.  

 
I said a moment ago, that in Oregon, it's a large issue, in the sense that oftentimes, even if you 

are starting to make progress with the district, if they are recalcitrant, this is the way to remove 

this and export it to the juvenile justice system, which is not appropriate and I think some of the 

steps the earlier speakers talked about, going to the court and saying prosecutor, judge, this is not 

an issue you should be dealing with. The school district hasn't done its basic duties. That's a good 

idea for advocacy and will be well received by most juvenile judges.  

 
There is an important point, it's true that there may be regulations that require regular meetings 

and students are taking steps to return to the school, but it's better than nothing and I worry they 

serve to normalize the process to shorten the school day and she will provide a link. That is a 

concern. We don't want this to be the case, that it is considered an acceptable practice and as 

people think about legislation or changes for the state, that is a consideration.  

 
As I said, we are pushing a statute largely based on Main but we put in additional bells and 

whistles that might be helpful and one is the requirement to collect data on how many students 

are receiving reduced school days and for what kinds of periods. That allows you to come back 

up the legislature and/or the State Department of Education if, in fact, the statute is being 

circumvented or distorted as suggested.  

 
I'm sane, I don't know if we will get that but I thought it was an important thing to try for.  

 
Absolutely. Also, the dear colleague letter is probably stronger than those regulations and we 

might not want to go in that direction because guidance is only guidance but I think we may be 

in a better position than we were, then.  

 



If it's okay, we have an audio question.  

 
Of course. The first question from Jessica. Please go ahead.  

 
You answered it in the chat. [Laughter] 

 
Okay.  

 
No more audio questions at this time.  

 
Great. If there aren't any more questions, I think it makes sense to wrap up this call but I want to 

take time to think our speakers. The guidance document came out and they had to, pretty much, 

they had to scramble to get this done and get it out to the network in a timely manner and they 

put a lot of work into the preparations and I want to thank them.  

 
Thank you all. 

 
Thank you, ladies and gentlemen, this concludes today's conference. Thank you for participating 

and you may now disconnect. [Event concluded] 


