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Please stand by for realtime captions. 

 

Thank you for holding. Your defendant competency issues and strategies for PNA will begin shortly. 

Thank you for your patience. Once again thank you for holding. The defendant competencies issues and 

strategies for PNA will start shortly. -- P&A will start shortly. 

 

Welcome to the defendant competency issues and strategies for P&A conference call. My name is 

Richard and I will be your operator for today's call. At this time all participants are in a listen only mode. 

Later Willie conduct a question-and-answer session. Please note this conference is being recorded. I will 

now turn the call over to Diane [name unknown]. You may begin.  

 

This is Diane ANAM a senior staff attorney and I'm in church -- charge and we have received an 

enormous number of questions and concerns about competency services and delays in competency 

service provisions. We have organized this call today and we have three fantastic us -- speakers. [name 

unknown], Emily Cooper who is an attorney in Washington [Indiscernible-muffled]. And Aaron Sullivan a 

staff attorney at the disability law center in Utah. Without further ado I will hand this over.  

 

Hello everybody. This is [name unknown] calling in from the center of public rest -- representation in 

Northampton Massachusetts. My job is to set the stage for Aaron and Emily's presentations. What 

they've been doing about the problems and I'm going to try to describe some of the problems and they 

will tell us how they fix them. I want to start with just a little bit of background on competency to stand 

trial. This is probably affiliated with many of you if not all of you but it's worth reiterating to set the 

background for the presentations that are coming. It's a bedrock principle I think of common law and 

law in this country that we don't put dependence -- defendants on their trial for life or liberty unless 

they understand what they've been charged with and the process that they are about to go under. In a 

series of cases in the 1960s and early 1970s, the United States Supreme Court and courts around the 

country set the standards of competency to stand trial. Essentially the two most important Supreme 

Court cases are [name unknown] and essentially what they say is that a person who has been in a 

criminal case has to have a submission ability -- present ability to consult with a lawyer with the Dick -- 

reasonable degree of rational understanding and a factual understanding of the proceedings against 

him. In the drug case that was further described as an ability to assist in his or her own defense. What 

the standard is essentially is a two-part standard. There are two functions. One is the ability of the 

person -- persons mental status. To understand what's happening. Secondly to assist in their defense. 

Secondly their ability to communicate so that they can communicate with a lawyer and assist in the 

presentation of their defense in the case. Here's the process of how competency issues arise. In any 



criminal case question of competency can be raised by any party, defense or the prosecutor, at any time 

in the case or without presentation by any party by the court. If the judge has a concern about the 

individuals competency, he can order an evaluation and that evaluation usually men's commitment to a 

mental health facility of some sort for evaluation. After the evaluation is completed the reports filed 

with the court and the defendant returns for a competency hearing. If they find they are common at the 

may go goes forward. If they are found not common to stand trial they can be committed back to a 

mental hospital until they become competent to stand trial or until the charges are later dismissed. In 

most states the purpose of that commitment is for restoration of competency. If the person is not 

competent, is committed or is found at the hearing not to be restorable or no likelihood they will ever 

be restored to competency or regain competency then they can be either committed if they need civil 

commitment standards or the charges against them will be discharged. Or drops. What about the 

evaluation itself? Technically the evaluation can be done anywhere. Doesn't have to be done in a 

hospital. It should be done by an appropriate clinician, a mental health provider or other professional. 

The person might be incompetent to stand trial because of an intellectual disability, than the 

assessment by -- might be by a IDD personnel. While they are being evaluated they are denied bail or if 

they are unveiled, bail is revoked. The criminal case is stated during the period of evaluation and the 

most states there are timelines for when the evaluation has to become treated. Almost every state, 

those timelines can be extended and often are. States have consistently provided -- failed to provide 

court order confidence survey -- competency services. They are subjected to prolonged detention and 

jail or state hospitals and that's the issue that we are going to discuss today. Here are places where the 

delays can happen. There can be a lay in the delay -- transfer from court to jail. This might be a product 

either of lack of balance or merely -- merely a product of transportation availability. The share this -- 

Sheriff is not available. Delays in evaluations because the facilities just don't do it or they are 

overworked or they can't get to it. There may be delays in getting back to court, typical in Massachusetts 

the evaluation would be completed quickly but the person would sit for weeks waiting for a share to 

come back and transport them to court. There may be an adequate evaluation and the need for 

reevaluation. Or one of the parties doesn't like the evaluation and thinks it's not complete and often 

wants it setback. If the person is not competent to stand trial, there is the commitment process and that 

may take a while. Restoration may take a long time for a facility or clinician to determine that 

restoration is not possible or that when the person is again or the first time competent to stand trial 

they get them back to court. And they made have delays -- there may be the lies -- delays. We will focus 

mostly on people staying in jails or staying in mental hospitals because of [Indiscernible]. What are the 

implications of the delays? A person can have a lengthy stay in jail. They can have a lengthy stay in a 

mental health facility. In many states, mental health hospital beds are filled to a fairly high extent by 

people who are on forensic commitments. About 40% of the state hospital beds are people on one sort 

of forensic commitment or another. People who are not subject to criminal charges do not have beds 

available when they need them. Longer stays in mental health hospitals, people who go for evaluation 

or committed for restoration may actually stay longer in a mental hospital then they would've spent in 

jail if they were convicted or even if they were convicted they might have been -- done no time at all. It's 

worth mentioning the Jackson case in 1972 point taxes --. A person can't be held -- can be held 

indefinitely while waiting to become competent to stand trial. At some point the charges have to be 

dismissed and the person can only stay at the mental hospital if they need civil commitment standards. 

The Jackson case is probably one of the least followed Supreme Court cases. A very important case but 

often not followed. There are some national issues that we think are important which come up in a 



number of states that are looking for ways to make this process better. There have been, for example, 

proposals to use jails for evaluations and for restoration. As a response to either the lack of hospital 

beds or because hospital beds are filled or because the forensic patients are taking up too many of the 

hospital beds. Some people have proposed that restoration and evaluation should be done in jail. There 

is at least one case in 19 in 1980 -- 1982 which is a challenge to someone undergoing evaluation in which 

the Eighth Circuit unfortunately said that the location of the evaluation is not a significant factor in 

whether the evaluation takes place so that an evaluation in jail was okay. There are proposals and 

another response to the delays it is a proposal -- a common proposal for more and more secure tunnel 

health hospital beds. Because there are delays the only way to fix this or because the forensic patients 

are taking up too many beds, what we need is more beds and more cure bad. -- Secure beds. They 

overstate vegetation and overuse -- overstatement to often leads to an increase in the public perception 

that people with mental illness are dangerous people because they are so actively involved in the 

mental health state -- system and criminal justice system. What is the peonies response to this? 

Everyone is aware that the P&A statutes at least the pad statue came out of the wall -- Geraldo Rivero's 

of the Willowbrook [Indiscernible] when he climbed over the fence and took films inside Willowbrook. 

Part of the response was the creation of the pad program. There are a number of ways that peonies 

have looked at and works with. A lot of peonies were looking at what to do about these delays litigation 

is one and you will hear about two important pieces of litigation in a few minutes. A number of PNA's -- 

P&As routinely monitored and facilities using their access authority and some P&As work with public 

defenders. It's important to remember that in this area there are potential conflicts with public 

defenders because it's not uncommon for criminal defense lawyers to use -- what we might think is 

overuse the incompetency process in order to -- thinking it's better for their client to be in jail, sorry, in a 

mental hospital awaiting trial. We urge close cooperation with the public defenders office it's important 

to be aware of the potential areas of conflict. Everybody knows that P&As have access to facilities and 

that includes persons in jails . There are rules that allow P&As to inspect and view and photograph areas 

of a facility. You can take pictures of persons in jails. The Washington P&A has been successful and some 

others have but it's an area in which most jail administrators are particularly uncomfortable. You want 

to be cautious in doing this. The best way to know what is going on is to be there. That means to be 

there is frequently as possible to meet with prisoners or inmates or detainees. To meet with them 

where they live as well as to talk to them and staff and observe what's going on. And to ask questions 

about how did you get here? Why -- why is the evaluation taking so long? Who are you meeting with, 

what is your plan? In terms of case selection, aims that you might look for in thinking about either 

bringing a case or advocating administratively about these kinds of issues is how long do people stay in 

jail? How long do they stay in mental hospitals? Forensic versus civil? Is there an over criminalization 

related to disability? Is that causing a lot of people to wind up in the criminal justice system? Our 

lawyers and courts using forensic evaluations as a way to secure mental health services for defendants? 

By that I mean, is it possible that judges or defense lawyers are frustrated that their clients who clearly 

have some sort of mental disability are not able to access services and they believe that getting them 

into the criminal justice system will help to do that. And thinking about any advocacy effort or litigation 

it's really important to think at the beginning about the possible remedies and it's important in this area 

to evaluate what the possible remedies are for the problems. This slide shows some of the possible 

remedies. This is not an endorsement of any of them [Indiscernible]. There's more hospital beds or is 

there a way to speed up evaluations? Do the evaluations make sense? Does jail restoration make sense? 

Most of us believe that's not a good place. Is it possible to have the evaluations [Inaudible-static]. Could 



there be a fear of evaluation. Are they overusing the evaluation process. Other diversion programs? I 

have a national landscape on this. It is that there are cases which you will hear about in a minute in 

Washington, Oregon and Utah. In Virginia there has been a case brought by the Florida P&A . With that 

as background, now we will hear about what happened in Oregon. 

 

I'm Emily Cooper from disability [Indiscernible] and I will be talking about litigation around 

[Indiscernible-muffled]. I will tell you before I get started [Inaudible-static] during the entire 

[Indiscernible]. The first thing I want to do is Washington [Inaudible-static] competency evaluations it 

has its own challenges and problems and they had to wait for [Indiscernible]. The other probably found 

his during the depression the state hospitals [Indiscernible] and they didn't have enough money to hire 

enough doctors. That really narrowed the pool of clinical professionals conducting evaluations. That is 

sort of a primer of how Washington is unique. It ends up coming up later in litigation which is why I 

mentioned it. Bob also mentioned the authority or abilities to photograph and video materials and the 

importance of a presence. This can't be underestimated. This is a picture I was driving by Western State 

Hospital in Washington and the CEO chief medical officer and director of nursing happen to be 

[Indiscernible-muffled]. They know me. They know [Indiscernible-muffled]. So the hospital said and I try 

to resolve prior to litigation in that relationship because we are getting a wait list [Indiscernible-muffled] 

people waiting for competency services and so we already knew our constituents and where to find 

them. The legal framework that we are dealing with was out of Oregon the are gone P&A brought this 

case. They were the first to jump in to bring a competency case and the Oregon statute is a little 

different in that it doesn't have a very clear delineation between evaluation and restoration. The trial 

court stated in the ninth -- and the Ninth Circuit upheld [Indiscernible-muffled] this is the legal standard 

that the to this community was pushing through with mixed results. A lot of the trial courts were saying 

that evaluation is not for restoration or it's a different structures so I'm not going to use it. Other courts 

did use it and that ended up being [Indiscernible-muffled] as well. We have been getting a witless but 

we before you decide to bring a case you have to know how long of a wait, but more importantly 

[Indiscernible-muffled]. Why is this a problem and what are their respective rights between our reputed 

of class and the state. Debbie helped me develop the monitoring tool where I would go out to a county 

jails over a period of six months. We picked the county jails that had the highest referral rate for 

competency services. The one key thing that Debbie made sure I included and I don't know if you can 

see it because it's pretty small, we had a cell in our spreadsheet for public defender [Indiscernible-

muffled]. That ended up being important because of the conflict that Bob mentioned and because the 

conflict of [Indiscernible-muffled] because they are being -- there is a question of their competency to 

stand trial. To them -- then have them sign a release puts them at risk or your own engagement with 

that person to sign a release. This ended up being a tricky part to the development and it is essentially 

working closely with the defense community and I will talk about that a little bit more. What ended up 

happening in that six-month project is we developed a report. We wanted to see can we develop policy 

solution? What we are hearing from lawmakers is [Indiscernible-muffled] so they can hire [Indiscernible-

muffled]. They were talking about the cost, whether the county jail bed rate or the hospital bed rate, 

physician salaries and as many of you know our current president is the only president that has 

[Indiscernible-muffled] and said we want to [Indiscernible-muffled]. Bring this to the lawmakers so that 

they can CVs individual -- see these individuals. [Indiscernible-muffled] the downside is it's a little long. 

It's about 26 pages but we really used the photographs that only PNA's have access to in terms of going 



into jails and taking photographs. On the front, it's called a rubber room. These rooms are in booking. 

They are coded in rubber. There's a hole in the floor. These are for the most acute or vulnerable with a 

silicide smock there's a toilet in the floor they were not given toilet paper. We really wanted the 

lawmakers to see that this is where [Indiscernible] oftentimes you can see the pastor in the door and 

that's for the evaluations are taking place. What happens is pretty great. [Indiscernible-muffled] that 

same year the state legislature passed a law establishing a seven day target. What was great about this 

outcome is decided to make the Oregon P&A case is why this should be an aspirational target . It was 

not a mandate that the state had to meet that a goal. -- But a goal. The state had to issue quarterly 

reports for legislature for any quarter they failed to meet the target. Those reports ended up being 

admissions at trial. They conceded in almost every single one that the reason they weren't able to meet 

the seven-day standard was a lack of resources. As many of you know a lack of resources is not a 

defense to a constitutional claim. The other great outcome was it allowed [Indiscernible-muffled] which 

established an outside panel of evaluators. One of the counties that had the highest referral rates, what 

was great there is they were able to demonstrate that they could do it within seven days. Not only do 

they have enough evaluators, they had a diverse array of clinical evaluators including clinical social 

workers who could do it and finally the state reported to the legislature for two years [Indiscernible-

muffled] to the point where the legislature pushed back and said fine hire an expert. They hired [name 

unknown] [Indiscernible-muffled]. That report came out the summer before we tried. [Indiscernible-

muffled] we were saying dozens of content findings. In one year alone there were old -- over 20,000 

against the state hospital for failing to comply with the lower court's orders to get someone admitted 

for evaluated -- or evaluated within seven days. In addition to the factors that Bob mentioned before 

filing, the key one in our case was hard. This is a picture of a man to cut. -- Amanda cut. She died while 

waiting in jail for competency evaluation. She had already been determined not competent to stand trial 

and committed suicide. Once we heard about Amanda, and other -- and other people, we knew it was 

time to take action. Unfortunately, a group of defense attorneys decided to bring the trial to federal 

court. [Indiscernible-muffled] here are some of the logistics. Feel free to jump in because everyone 

should be thinking about this when they move forward out of the policy or low-level interference with 

the state to try to resolve the issues. The very first one is [Indiscernible-muffled]. They didn't meet all of 

the standards which again [Indiscernible-muffled] what was interesting is the Attorney General's office, 

[Indiscernible-muffled], I was in the galley and the Attorney General's office said they are not here 

bringing the case. We saw that as a time to jump in. We tried a policy solution, give the state time to 

implement and now we have standing and we substituted counsel with the defense agency. The next big 

issue is [Indiscernible-muffled]. We thought it would be contested hotly but given we are in the 

discovery, we certify the class. If anyone would like to see a copy of our class certification, it was a 

painless motion. It is one and a half page and the state added an extra sentence. [Indiscernible-muffled] 

they tried to bifurcate the class. The other important thing that I will mention here with standing is 

whether or not [Indiscernible-muffled] or an associated plaintiff. Organizational plaintiff was a burden 

because of the discovery request so it's definitely something to keep in mind. But later on when you get 

in -- [Indiscernible-muffled]. We can talk about that more as we go through questions. The other key we 

took is coming up with a cocounsel team. I called it my dream team. I pull together the best and 

brightest. We had a private firm [Indiscernible-muffled]. The ACLU of Washington joined and 

[Indiscernible-muffled]. We had the street credit and passion for this case. Bob and I be work -- were 

clutch. Their recommendations were great. They recommended having a clinical expert, someone who 

can talk about the harms to class members waiting in corrections environments. How you can 



undermine competency evaluations if you wait too long. And then a systems expert. What's the relief? 

Thankfully we followed [Indiscernible-muffled] [Technical difficulties] captioner 

 

She expedited our trial. We do [Indiscernible-muffled]. Specifically we get a motion for summary 

judgment [Indiscernible-muffled]. The trial would only be [Indiscernible-muffled]. Back to our access and 

monitoring the jails have [Indiscernible-muffled] allowing us to interview him. It's great if you guys want 

to see a copy of this but really she clarifies that the issues under the 13th amendment. Similar to the 

report we wanted the legislature to [Indiscernible-muffled]. This is a series of pictures and Marilyn and 

her son who is one of the main plaintiffs in the case. Marilyn really set the stage for trial in that she 

talked about the harm her son experienced. This was his first charge and it was a low-level charge. He 

had a change in his mental health provider. They were assaulting an officer because he hit the harm -- 

arm of an officer and he ended up spending close to six months in jail. He was waiting for evaluation or 

restoration. She testified to being on the phone with him when he was shouting [Indiscernible-muffled]. 

The state [Indiscernible-muffled] and it was the best overrule I've ever seen. The second witness at trial 

was Judy Snell. She was the head of the mental health at one of the large county jails that I was saying 

has established a panel. She talks about how [Indiscernible-muffled] and how the team has done it. Her 

clinical background ended up being at -- an important part of trial. [Indiscernible-muffled]. We ended up 

with our expert, [name unknown], he talked about the true harm and why seven days is the important 

number when thinking about people waiting in jail for these services. I wanted to put this in here. I will 

be frank, I was shocked at how inarticulate and the lack of preparation the state had. First they said they 

had no clue that [Indiscernible-muffled] was in direct contradiction to the evidence we had stipulated 

to. We also wanted to build [Indiscernible-muffled] seven days was an appropriate. They had some 

strange dialect and needed an interpreter. The end -- defense attorney [Indiscernible-muffled]. The one 

thing that is interesting but is a bad strategy is [Indiscernible-muffled]. They couldn't appeal those 

decisions so they just ignore them. I provide this closely here. One of the state's witnesses actually 

preached privilege when she asked [Indiscernible-muffled] instead of answering the question the doctor 

said counsel told me it's a defendable position. Says the federal mandate that says you need to fix it and 

[Indiscernible-muffled] and the court interjected and said it might be any day now. This is an interesting 

part of trial because the court said they had tried to breach privilege and she also clarified which 

Attorney General had given the advice. I don't know if they were able to prepare for that argument 

which ends up going [Indiscernible-muffled]. If it wasn't for our close relationship, they knew about the 

charges in position and were able to use that against them in trial. We knew it was looking good for us 

but we didn't know how good it would be. The decision came down April 2 because she ordered the 

seven days for full evaluation and restoration. Whether restoration occurs you cannot [Indiscernible-

muffled]. That's important because [Indiscernible-muffled]. To have opened one program and we filed 

last week to have a hearing to try [Indiscernible-muffled] and if it can comply with the state hospital. 

Because of the [Indiscernible-muffled] they testified in that court monitor ended up being the doctor 

that recommended we use for system expert. The compliance [Indiscernible-muffled]. My favorite part 

of the decision was -- I think I cried when I read it, the mentally ill are deserving of the protection of the 

Constitution. The rights affected can be difficult and sometimes [Indiscernible-muffled] guaranteed to all 

people and is not dependent on a price tag. This is a great line and one that I know other states have 

been thinking about using. Finally, [Indiscernible-muffled] we were worried that the state would appeal 

the decision. They have appealed a part of the decision. [Indiscernible-muffled] we came up with a video 



call seven days. [Indiscernible-muffled] but it's also the lawmakers. In this video we have jail staff talking 

about the harm. We have [name unknown] and his mom , and [name unknown] who consented to us 

sharing his name and story. The outcome of doing this was quiet. The state [Indiscernible-muffled] a 

portion of the decision but they did not ask for a stay. They have to comply with the order 

[Indiscernible-muffled] whether or not seven days is the appropriate standard. That's it for me. Aaron I 

will turn it over to you.  

 

Great. Good morning our afternoon wherever you guys are. I am Aaron Sullivan and I'm a staff attorney 

at disability law center and we are based in Salt Lake City Utah. Before I begin I just want to thank Emily 

for all of her support she was a great resource and still is and I hope this webinar can spread the 

branches across the country that you all have a resource base moving forward. Let me tell you about our 

case. We have one state hospital. Is located in Provo, Utah which is about an hour south of Sully city. It 

has adult services. There's a pediatric unit and there's a forensic services of course and we have about 

100 beds total for that population. Obviously it's full or we wouldn't be bringing this forward. I want to 

quickly tell you about how we learned about the problem. There were two audits, very comprehensive. 

One was back in 28 -- 2008. The hospital guaranteed that they've known about this problem for years. 

We didn't take the advocacy report approach because we thought it was futile. Is known about this 

problem and they've done nothing for over six years. The problem continues to grow. At the time back 

and -- in 2008 about 10 patients on the wet list -- waitlist averaged a month. They waited 2 to 3 months 

for a bad and nothing really happened except they amended the statute and I will explain this later. The 

only movement that they made after the 2008 audit was that they gave themselves and indefinite 

amount of time to get people in the state hospital in an effort to solve their internal needs. I'm not sure. 

In 2014 the auditor came back and confirmed that the problem still existed and had gotten significantly 

worse. At the time of the legislative audit in 2014 there were about 40 people on the list it double --. It 

doubled every year since 2012. When we filed our lawsuit in 2015, there were about 50 people on the 

list and towards the bottom of the slide you can see the amount of time that they had been waiting. 

Often over six months and more likely in the 3 to 5 month range. We're talking months, not days. It's a 

huge problem and we had to take some action. Unlike in Washington where they had a double track, 

our code is pretty explicit and that once the court is the public defender will petition the person's 

competency and the court will grant the petition usually for the same day. The court will order an 

evaluation and that's when the two mental health experts are dispatched to the jail to evaluate the 

inmate. They have 30 days. I don't know -- that's arguably an excessively long time but that's what the 

statute says. So we didn't challenge the evaluation side because is because the most part it's being met. 

They are meeting with the inmates and within 30 days they are providing a report to the court. If there 

is a tie, they will send a third evaluator to make the determination. The court almost always 

rubberstamps with the evaluators say. They can request an additional 30 days. It's not often that they 

do. The evaluation piece is happening within about 30 days. We didn't challenge that because we didn't 

have a hook. In terms of restoration the wheels really start to fall off there because back in 2008 they 

actually amended the statute and said that they gave the hospital and indefinite amount of time. The 

way it was formally written was that the evaluator what have 90 days from the court's order permitting 

them to the state hospital to provide that progress report. To determine if the person was in fact 

restored to competency. In 2008 the amended the statute so that it read that the report was due within 

90 days of arrival at the treatment facility. That just gives them endless time to do whatever they want. 



They were waiting for six months and that clock still haven't begun. I wanted to walk through quickly 

some of our methodology and what works and what didn't or what hasn't. We are still in the early phase 

of our case. We filed back in September. Nothing has really happened. The state filed a motion to 

dismiss. I will talk about that. We had a hearing eight weeks ago on that motion. Still no order. We are in 

the really or -- early stages. I hope I will have some good news soon and if and when I do I will send it 

around. We are still waiting on the order to dismiss. In terms of how we built our case, we relied a lot on 

Washington. We talked to the Oregon P&A, Colorado P&A -- they were all super helpful. We introduced 

ourselves to the state hospital. We set up a good relationship with them. I was getting access to the 

waitlist on a weekly basis for three or four months. It consistently grew. There were 50 to 60 people on 

average at any given time. With that information, we started to build our database. We wanted to know 

more about those people. We wanted to get to them in the jail. What help for me was a monitoring tool 

where I basically -- I'm the courts -- looked at the courts website at their charges and diagnosis. More 

importantly, how long they've been waiting at the state hospital. Once I had that information, we would 

visit inmates in the jail on a regular basis. We had a great presence and a great relationship with the jail 

staff. You do need to be tricky with the releases. If you do get a release it's great because then you tend 

to review the records. You can see how many times they've attempted suicide or how long they've been 

in solitary confinement. That all just help to establish the harm that these people are suffering. This is 

our inmate snapshot. Before we would visit any inmate in the jail we would have a background on them. 

This is what hours look like. I'm happy to share it. In terms of coalition building like Emily said, it's huge. 

We couldn't do this without the great help of a private law firm that we teamed with. Our Board 

President at the DLC is a partner at Snell and when he heard about the case he wanted to help. They 

been amazing and this gives a lot of credibility to the issue in the case. I recommend it. If you have 

someone in mind, tap into that. The public defenders here have been great. We don't have a great 

network of public defenders. They are pretty contract based but we do have an association. I 

recommend meeting with them, explaining the issue. They will want to help and you can help them as 

well. It's a two-way street and a great resource. The jail staff have become really good friends of ours. I 

think they are the first to admit that they are not equipped to serve this population of people. I think if 

you can play up the fact that is costing them money [Indiscernible-background noise] it goes a long way 

to help them understand the issue. Family members of inmates -- when we talk to the inmates we make 

sure to ask if there's anyone we can call to relay some of this information and that they give you a name 

I suggest calling them because oftentimes they are really busy and not responsive to family members. 

Once they know that there is someone on the outside who cares, don't want to be flooded with the 

family members calls but at the same time you can get a lot of information and help build the story if 

you are using their loved one is a plaintiff. It's a great relationship to start and I think they value once 

they understand what the case is about. Hopefully this is helping. I will quickly run through standing. We 

did at the DOC as a plaintiff under an associational standing very. As you can see the circuits are quite 

split so you will want to be careful depending on what state you are in the Ninth Circuit or 11 and fourth 

of all seemed to agree that a P&A can have standing in the case . A few of the circuits haven't. The 10th 

circuit where we are located hasn't weighed in at all. We're taking a chance but we also included 2 to 3 

class plaintiffs. We included three which we will have to amend at some point and I will explain that 

later. Give that some thought and whether or not to strategic. There's a recent Delaware order that 

many of you may be familiar with. It was just a couple weeks ago. I believe Delaware is in the Third 

Circuit. If you are in that circuit there's a good chance that the court would find your P&A would have a 

standing. In terms of class plaintiffs, I think it's -- it just depends. Once we had our list and we were 



watching it for for six months you want to find plaintiffs who have sympathetic charges. The 

misdemeanors are great. The ones who have been waiting a long time but maybe not the ones right at 

the top of the list because as in any case this is going to move. It's fluid. You don't want to find a great 

plaintiff only to have them be transported by the time you file your complaint. Careful about finding a 

plaintiff whose been waiting but maybe not the longest. For us, under role 17 C. Because of their mental 

status these individuals are going to need some sort of Guardian. We were pretty lucky. We found some 

parents who were willing to sign. It's really complicated so you have to take the time to explain what 

that means. Sometimes a public defender is willing but they are so busy that they punted a couple times 

for us. One thing I wanted to touch on because I think it's in a tort case is that -- unique to our case, after 

we filed the states leading argument with exhaustion. It was exhaustion under [Indiscernible]. I'm -- I 

have broken down the rule and there is a rule that in most cases you're going to need to exhaust all 

administrative remedies where appropriate. There's a humongous exception that the state completely 

ignored and that is when you're litigating to prevent or eliminate harm to an individual's mental illness. I 

think this is all squarely within the exception. We argued that if anyone wants to see the briefing on this 

issue I'm happy to share it. The other thing is that we did exhaust. The state sort of dropped the issue at 

the hearing. We never heard about it again. But we submitted comments to the legislature last session. 

We participated in the hearing. We tried to call the APs office a month or so ahead of filing and they 

never responded point we did actually try to reach out and resolve this informally. No luck. In terms of 

challenges that we face, its seven-month after we filed and we are nowhere litigation wise. The state 

filed five or six extensions to respond to our complaint. They win for delay. Delay is the name of the 

game and they have successfully delayed in a pretty bad way. In my opinion, we had the same 

expertness Washington, Doctor Cooper. He came out in September after we had filed but before 

discovery had begun and so we had our site visit all lined up and at the last minute the state hospital 

pulled the plug and would not let him come to the hospital. He toward the jail, three of them. At the end 

of the day he will have to come back to make the comparison between the types of services that these 

inmates are receiving and jail versus the type of therapeutic restorative treatment received at the 

hospital. That was a bummer. The other issue is that we were receiving the wait list from the state 

hospital on a regular basis and now that we are under litigation, they refuse to give it to us. We can't get 

access to our clients. I've had to get creative and work with the public defenders to peace as much of a 

list together as a can. That's frustrating as well. I think our plan moving forward is to file a motion for 

expedited discovery to get that list. But it's just a thing -- it would've been nice if they played nicer and 

continued to give us the list. The other unique thing about Utah is that we are in the battle of this pilot 

program -- middle of this pilot program. The state hospital last year requested and received a very small 

amount, $300,000, to what they claimed would be orientation -- restoration orientation. That meant to 

social workers would be dispatched statewide to visit the individuals in the jail to give them a what to 

expect once you get to the state hospital. That pilot program has completely morphed into an and jail 

restoration program. I've been tracking inmates and they are actually meeting with the social worker. 

It's very minimal and basically just education and a little bit of orientation to what the state hospital 

provides. The state hospital is identifying people who they feel have somehow stabilized over the last 

eight months and are no longer incompetent. They make the recommendation to an evaluator and the 

evaluator comes back out. These people have been waiting for a bad for 4 to 5 months and all of a 

sudden they are not even going there anymore. It's really frustrating and it's against the law. That will 

definitely be a topic of discussion as we move forward with our case. It's kind of effecting our numerous 

city argument. It's becoming a more fluid class of plaintiffs and I think anyone would agree that what 



they are doing is absolutely not a substitute for what they will receive at the state hospital. This is just a 

page from the 19 page packet that the social workers bring to the individual waiting and jail. It's basically 

clipart diagrams of a courtroom and it doesn't meet those standards that Bob was explaining to help the 

individual has a rational and factual understanding of the charges. It's a joke. In my opinion. So for our 

case, we are not very far but we Rx acting in order any day on the state to dismiss and I will let everyone 

know when that comes down. We will likely have to amend our motion for class certification. Our 

plaintiffs are no longer in the jail. They fortunately all been transferred to the state hospital. I will say 

going back to picking your plaintiff, one of our class plainness is a really young guy. Is from southern 

Utah. He's had a nomad life but he seems really sweet. We picked him. His charges were pretty minimal. 

His mother agreed to be a next friend and I just yesterday read an article that he's been picked up again 

back in the system so we will likely need to amend anyway given the more serious charges that he's in 

for now. But that's an example of someone being restored and unfortunately back into the system. I just 

included a slide for helpful case law. It goes through all the cases you might find helpful on this journey 

and I'm happy to send any of them to anyone but they are there for you to refer to. I think that 

summarizes the Utah case. We are happy to answer questions if anybody has questions at this point.  

 

Thank you. We will now begin the question and answer session. If you have a question please press *1. 

If you would like to be removed push the hash key. You may need to pick up your handset be for 

pushing the numbers -- before picking -- pushing the numbers. We're standing by for questions.  

 

This is Emily. While we are waiting for questions, we were just talking about amending for [Indiscernible-

muffled] the plate to -- plaintiff [Indiscernible-muffled]. The discovery process was -- we've been 

tracking this since at least 2008. It was voluminous and burdensome. It's not an easy decision. You don't 

have to [Indiscernible-muffled]. They tried to limit our fees and we were able to say not all plaintiffs 

were [Indiscernible-muffled]. There are big benefits and it costs.  

 

That's why we did both approaches because standing is not clear-cut in the 10th circuit but we figured 

we would try and this event. We are still at the point where we are waiting for an order so we might 

amend anyway and add one or two new plaintiffs. We will see.  

 

One of the strategic decisions you have to make in choosing between -- among named plaintiffs or 

associational standing for a combination is that if you use prisoners or detainees, either alone or in 

combination you have the PLRA requirements for exhaustion. I think Emily is right that you passed the 

attorneys fees questions. You do have the potential exhaustion question. Not the P&A exhaustion but 

the PLR a -- PLRA. 

 

I think it's Mark that you went with families as next friends. We did a mixture. The defense attorneys 

brought this case initially and so in our pleading we noticed [Indiscernible-muffled]. One way to get 

around that, if people use multipliers instead of if they get the teleoperated multiplied -- PLRA multiply.  



 

Yes, you can try that.  

 

Was it successful?  

 

I think it's hard to get multipliers and attorney fee cases. It's a very complex case presenting the unique 

position. I think multipliers are hard. Might be easier if the court thinks you are getting squeezed 

because the PLRA rates are pretty low compared to prevailing rates in the district. 

 

There a question on mine. 

 

This is [name unknown] from California. I have a question on the slightly different issue that has been 

brought up to us from the public defender. People that were found in confident and sent to state 

hospitals found that they couldn't be restored and sent back to the jail. At which point charges are not 

dropped and the end up just sitting in the jail even though they haven't been restored. I know that is 

slightly off the topic of what was discussed here but I'm interested in people's thoughts of how to 

combat that.? In Washington --  

 

60% of misdemeanors were found not competent or restorable and going back to Bob's point 

[Indiscernible-muffled]. What we end up doing is working with the state public defending agencies that 

provide assistance and they have conversation with the association of prosecutors. I think you need 

those relationships to stay up on prosecutors to drop charges and to release folks. [Indiscernible-

muffled] and not moving ahead. For us it was being ad hoc based on the existing relationships.  

 

I think that there's an argument that if a person is found to be not restorable, they are never going to be 

competent. Then to leave them in jail is to punish them. No matter what their standing as. You can't 

punish people who haven't been convicted of crimes. I think the process ought to be if you are found 

you are never going to be confident or that it's going to take too long under Jackson, you either have to 

be committed to a mental hospital under the standard civil commitment law, whatever that is in your 

jurisdiction. Or if you are not mentally ill and not dangerous than you have to be discharged. You have to 

go back to the community. This is a hard sell to a prosecutor. I think that's the standard. You can't keep 

people in jail locked up. Their charges should be dismissed and they should be released if they are not 

commendable.  

 

[Indiscernible - multiple speakers] The way that Bob just explained it is how it does work in Utah. If after 

one year you have not been restored at the state hospital, the charges have to be dismissed or the 



individual is civilly committed. You might take a look at the Utah code. It sounds like you will need 

legislative change or, like I said, is a due process issue.  

 

The one thing I think to be careful of is after we had that agreement, the state association of 

prosecutors [Indiscernible-muffled]. The legislature then passed a bill [Indiscernible-muffled] charges of 

violent crimes, if they are found not competent they flip or get converted with no hearing. We are 

currently challenging that in state court as well. I would anticipate basically the legislature not really 

getting [Indiscernible-muffled].  

 

Thank you. What does happen is they end up getting civilly committed but they get left in jail under a 

standard that I'm completely unclear on. The charges should be dismissed so the charges don't get 

dismissed and they are allowed to be committed based on their civil commitment status.  

 

Utah standard is pretty good. The standard here is that the charges have to be dismissed at the time you 

would be eligible for parole if you were found not guilty but you are found guilty on the most serious 

charge. So that's 70% of the punishment for the most serious charge. But at least it's a time. 

 

I think in Utah, they will work to restore the individual at the state hospital for one year unless the 

charges are more severe. I don't remember the breakdown but I know if you're charge was murder, you 

can be held in the forensic unit for up to five years. They give the more serious offenders a little longer 

at the state hospital.  

 

The last thing, we have an elevated class-action lawsuit for the length of time. The judge in that case is 

not as sympathetic as our judge and we talked about consolidating. [Indiscernible-muffled] if you have a 

front door problem to your state forensic mental health system you probably have a back door problem 

and in Washington you have both. They're trying to address them into different processes. 

 

For any questions please cross *1.  

 

Bob, you talked about being ready to [Indiscernible-muffled]. I feel I can our complaint [Indiscernible-

muffled] enough doctors to treat. [Indiscernible-muffled]  

 

That's one of the reasons I recommend, I think it's really important not to get caught up in building more 

beds were building more hospitals because we all know that when you build one, they will get filled. But 

looking for diversion programs that work, those -- most of us on this call could probably still -- do a 



competency evaluation and 20 minutes at the courthouse. We have a lot of experience in talking to 

people with mental illness and to a large degree it is not a clinical decision. It has much more to do with 

the person's ability to communicate than it does with the Dr.. For those cases, which I think would be a 

majority, it would make sense to have the evaluations done at the courthouse. Not taking 30 to 90 days 

after the person gets to a mental hospital to decide whether they have mental illness and whether they 

can communicate. It certainly -- if we couldn't do it ourselves we could do it with a court clinician. That 

would cut down on the use of beds and let people get a speedy trial. If the person needed restoration it 

would get them to that process a lot faster. Diverting people from the criminal system, the hospitals -- 

the experience that Emily was talking about is that a large number of people who wind up for 

restoration are people with minor charges. They are there because the courts and their defense lawyers 

don't know what to do with him. They kick it mental health services in the community so this is a way to 

get them to a hospital or they are a nuisance so let's get him to the hospital where they are homeless so 

let's get a roof over their head. Let's get them three squares. If we had a better community mental 

health system, I think it would relieve a lot of this.  

 

I agree. 

 

We are at We are at 2:15 PM so I would like to take a moment and thank our speakers. I think we will 

continue to and follow-up at the annual conference in a breakout session [Indiscernible-muffled] has a 

lot of room for conversation and strategic [Indiscernible-muffled]. Until then, thank you very much and 

have a great afternoon.  

 

Thank you ladies and gentlemen. This concludes today's conference. Thank you for participating. You 

may now disconnect. [Event Concluded] 

Actions  

 


