
 

 

 

 

 

August XX, 2016 
 
XXXXXXXX  
Oregon Department of Education 
Office of Learning Student Services Unit 
255 Capitol Street NE    
Salem, OR 97310-0203 
 
Dear XXXXXXXXXXX:  
 
 As you know, DRO is a non-profit charged with advocating for the legal rights of 

individuals with disabilities. Among other things, it follows that DRO has no financial stake 

in the outcomes of most special education complaints that are resolved through the 

Department’s administrative complaint resolution process. In fact, DRO attorneys have 

achieved generally successful outcomes in the small handful of ODE special education 

complaints that we have filed in the last few years. This means that we are not contacting 

you from the position of disappointed attorneys who are bitter about complaints that have 

not gone our way.  

It is with that understanding in mind that my colleagues and I nevertheless consider 

it our duty to raise long-standing concerns about the adequacy and fairness of the 

Department’s administrative complaint process for parents who file complaints without 

legal assistance. We briefly noted some of those concerns at our most recent meeting with 

you and other employees of the Department during a discussion of the reduced school day 

issue. This occurred  when we were asked why parents and/or DRO had elected to use the 

OCR complaint process rather than bringing reduced school day cases to the Department 

through its special education complaint process. As you may remember, we responded that 
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in our experience, the process was unfriendly to parents and weighted in favor of 

defendant districts to the extent that we rarely advised parents to file ODE complaints 

without legal assistance.1  

Based on assurances and encouragement that we received during the meeting, we 

elected to reconsider our assessment of the ODE complaint process and selectively advise 

parents that it might be a viable and fair means of solving some sorts of serious special 

education disputes. Recent experience suggests that our earlier level of skepticism about 

the process is still warranted. 

Case No. XXXXXXXXXXXXXXXX 

 The specific example that prompts this letter is found in the Department’s Findings 

of Fact, Conclusions and Final Order for Case No. XXXXXXXXX.2 By way of background, the 

complaining parent had contacted DRO with a letter describing a long history of fruitless 

requests for a more effective behavioral approach to control her TBI-affected son’s 

repeated and frequent behavioral episodes. Many of these episodes occurred when the boy 

ran away during recess. She additionally wrote of escalating behavior after a series of 

potentially traumatizing and punitive measures that were described by the defendant 

district as safety supports. These included “alternative recess,” a concept that severely 

limited or eliminated a five-and-half year old child’s opportunity to play with his peers and 

engage in physical activity during his school day. Instead, it appears that he spent his 

                                                        

1 We also noted that in those instances where DRO attorneys drafted ODE complaints on behalf of parents, 
that the disputes were almost universally decided through mediation and that the resulting agreements 
provided considerable awards of compensatory education. 

2 For ease of reading, we will refer to this document as “the opinion” or “the order” during the remainder of 
this letter. 
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normal recess period in a classroom where he ostensibly received specially designed 

instruction about proper and safe behavior. It is worth remembering that the child’s 

primary disability is TBI, a condition that typically reduces or eliminates an individual’s 

ability to predict or appreciate consequences and causality.3 In any case, the child viewed 

his reduced access to recess as punishment. Given that response, it is not surprising that 

the child did not increase his ability to regulate his behavior or otherwise achieve 

significant behavioral progress while subjected to this counterproductive “support.” 

As we read the opinion, the Department dismissed two of parent’s three allegations 

(numbers one and three)  by unreservedly accepting the defendant district’s simplistic 

explanation for its actions and inactions during the nearly four months between the 

parent’s first request to revisit and revise a behavior plan that was not working and when 

the district finally requested a district behavioral consultation on 4/8/16.4 That 

explanation was that the district should not be called to task for failing to significantly alter 

its behavioral approach or revise the IEP, FBA, and Behavior Plan because the student had 

missed 23 days of school. Under this theory, the child’s 23 absences eliminated the 

district’s ability to collect data, make observations, conduct a meeting, or otherwise 

consider another behavioral approach than the one which had consistently failed. While 

the absences were perhaps a factor to be considered, the opinion endorses their definitive 

                                                        

3 “For students with brain injury, the connection between behavior and consequences is often affected, 
making traditional models of behavior management ineffective. As a teacher, it is easy to get frustrated with a 
student who keeps doing things after being corrected or punished.” “How Is Brain Injury Different from Other 
Disabilities?” Excerpted from an overview contained in the University of Oregon’s Center on Brain Injury 
Research & Training website. 

4 This delay is particularly inexplicable in light of the opinion’s acknowledgement that “[t]he IEP team 
determined that the District’s Behavior Team would be contacted for support” on January 12, 2016. 
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significance without any consideration of the parent’s credible suggestion that the 

absences were at least partially the result of traumatic episodes of seclusion and 

humiliation that were in turn caused by the defendant district’s failure to revise its 

behavioral approach. The opinion does not indicate that the investigator even questioned 

the parent about the relationship between her child’s absences and the defendant district’s 

assumption that those absences were the result of illness. DRO has a great body of 

experience with children who become so traumatized by events at school that they resist 

attending. We are concerned that the Department and the defendant district apparently 

ignored this possibility. Instead, the opinion implicitly endorses the primacy of the 

absences even though it notes that “the District surmised that because the Student 

attended only half days and frequently missed school due to health-related issues, many of 

the positive behavioral supports utilized in the class were unavailable to the Student, and 

therefore the Student did not obtain maximum benefit from the District’s practices” 

(emphasis added.) 

The opinion additionally failed to account for the significance of the fact that the 

defendant district did not revise the child’s individualized FBA and behavior plan to 

address his most concerning behavior (running off campus and away from supervision) for 

many months. It instead adopted the stance that it would be sufficient to offer a “sample” 

safety plan written for another student and consider the use of walkie-talkies and taped 

boundary reminders for staff in the future.  More importantly, the opinion further failed to 

consider that the District did not request a behavioral consultation until April of 2016 or 
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consider that staff who worked with the student might need further support or training to 

effectively address his predictable and repeated concerning behaviors.5 

Another problem is raised by the opinion’s careful and precise acknowledgement of 

the district’s duty, “to the extent practicable, to offer services and aides based on peer-

reviewed research.” This extensively footnoted portion of the opinion is followed by a 

description of the IEP’s mandated aides and services without any assessment of whether or 

not they were based on peer-reviewed research. Apparently, the fact that the IEP goals 

were described as measurable because they contained percentages was offered as an 

indication that they were based on peer-reviewed research. The meager lip service that the 

opinion thus offers as a reason to accept the adequacy of the defendant district’s package of 

services and aides is particularly concerning in the behavioral support arena where there is 

broad consensus against practices that postpone the review of failing behavioral 

approaches until a child attends more regularly so that data can be collected. 

The parent’s remaining allegation (number two), that her rights to provide 

meaningful input and participate in the IEP process, was not substantiated because the 

investigator determined that the parent “fully participated in the IEP meetings,” and that 

“the District began to act on the Parent’s concerns and suggestions” (emphasis added.) The 

fact that the opinion ignores whether defendant district actions were sufficiently urgent or 

well-directed in the context of a four-month delay before there was a district request for 

behavioral consultation does not suggest a fair-handed or substantive investigation of the 

allegation. The parent was not alleging that she was not allowed to speak or voice an 

                                                        

5 Three to four months after the defendant district acknowledged the re-emergence the child’s previously 
noted desire to escape school and supervision. 
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opinion during meetings. She was instead alleging that her opportunity to participate and 

provide input in the IEP process was not meaningful because her requests and input were 

ignored to await the collection of further data while her son’s behavior and ability to safely 

and productively attend school with his peers deteriorated.  

Reasonable people may disagree about the accuracy of facts and observations, but 

we reiterate that we found the parent’s account sufficiently compelling and detailed to 

recommend that she simply file her letter as a complaint with the Department. We continue 

to believe that the facts enumerated in her letter justified multiple findings of violations 

and a considerable award of compensatory education.  

As you know, the Department disagreed almost completely. To the investigator’s 

credit, the Department did note a problem that had not been alleged as a violation 

(Additional Finding) and ordered corrective actions in the form of training for staff and 

administrators. In doing so, the Department ordered an obvious and necessary step needed 

to avoid future violations. However, the opinion fails to consider that the procedural 

violation identified (change of placement to a reduced school day without prior written 

notice or an IEP meeting) had resulted in a significant change of placement that, even if 

requested by the parent as reported by the investigator, may well have denied FAPE to her 

child.  This portion of the opinion seems to be myopically focused on procedural 

compliance issues without serious consideration of their impact on the child’s education. 

That stance led the Department to dismiss serious parent allegations about the substantive 

failures of the defendant district to address her son’s need for effective behavioral 

supports. However, in this one instance where there can be no disagreement that the 

defendant district did clearly and undeniably violate bedrock IDEA procedural 
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requirements, the Department’s opinion fails to consider any substantive implication of 

that procedural failure. It is notable that the meager corrective actions that were ordered to 

address the Additional Finding will provide no direct benefit to a child who missed a 

significant portion of a school year during which he attended school for half days because 

of inadequately addressed behaviors that are clearly a product of his disabilities. 

Recent Guidance from OSEP and OSERS 

We note that our assessment of facts enumerated by the parent is substantially 

supported by a “Dear Colleague” letter that was recently released by the U.S. DOE’s Office of 

Special Education and Rehabilitative Services (OSERS) and the Office of Special Education 

(OSEP.) We have enclosed a copy of that letter for your convenience. It painstakingly 

addresses the many and well researched negative effects of behavior-based discipline, 

formal and informal forms of school removals, and exclusions from activities that require 

improved behavior as a prerequisite to restoration of access to important activities that are 

part of FAPE and LRE (e.g., recess.) It also notes that even what seem to be small or short 

duration instances of this sort of exclusionary practice, regardless of whether or not they 

are acknowledged to be discipline, can result in a cascade of subsequent problems whose 

impact becomes catastrophic over time. Relevant to Case No. XXXXXXXXX, the OSERS letter 

notes a non-exhaustive list of “circumstances that may indicate either a procedural or 

substantive failure in the development, review, or revision of the IEP.” Included in that list 

are situations in which: 

1. “The behavioral supports in the IEP are inappropriate for the child (e.g., the 
frequency, scope or duration of the behavioral supports is insufficient to 
prevent behaviors that impede the learning of the child or others; or 
consistent  application of the child’s behavioral supports has not 
accomplished positive changes in behavior, but instead has resulted in 
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behavior that continues to impede, or further impedes, learning for the 
child or others.)” 
 

2. “The behavioral supports in the child’s IEP are appropriate, but are not 
implemented or not being properly implemented (e.g., teachers are not 
trained in classroom management responses or de-escalation techniques 
or those techniques are not being consistently implemented.)” 

 

3. “School personnel have implemented behavioral supports not included in the 
IEP that are not appropriate for the child.” 

 

The same letter additionally notes that, “regularly requiring children to leave school 

early and miss instructional time (e.g. via shortened school days)” can amount to an 

exclusionary disciplinary measure that is tantamount to suspension.  

To sum up, our reading of the parent complaint indicates that key aspects of that 

complaint were well described by the above-quoted components of OSERS/OSEP letter to 

an extent that we have to question a process that found no substantive violations in the 

situation that generated Case No. XXXXXXXXX .  

A Review of ODE Special Education Complaint Resolutions in 2015 and 2016 

To secure a broader perspective than the one provided by a single case, we have 

additionally looked at the last two years of ODE special education complaints to ascertain 

whether  Case No. XXXXXXXXX  is an outlier. We conclude that it is not , but acknowledge 

that we do not have the resources or access necessary to assess the quality of the reasoning 

and the level of even handedness at work in the 36 ODE complaints that resulted in written 

opinions during that time period. However, what we have been able to learn6 about the 

                                                        

6 Our analysis is based on the information available at ODE’s website. It allows us to read written opinions 
and identify cases that were dismissed or, in the case of 2016, 7 complaints that are still pending. The website 
does not provide access to the actual complaints or the reviewed documents and exhibits that are listed when 
written opinions are issued. 
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resolution of the 76 complaints that were filed in 2015 and 2016 supports our general 

skepticism about ODE’s complaint process as a parent-friendly way to resolve special 

education disputes.  

To begin, more than 40% of the 76 complaints (33) were dismissed without 

investigation.7 The 36 cases that actually resulted in ODE investigations and written 

opinions during the examined time period document that parents have experienced limited 

meaningful success when using ODE’s special education complaint process. It is true that 

sixteen of 36 complaints (almost 50%) did result in at least one substantiated allegation. 

However, only 38 of the 145 allegations (26%) contained in the investigated complaints 

were substantiated. Arguably, this supports the notion that the process can work for 

parents and children in at least a non-trivial portion of complaints that survive dismissal. 

However, we see much greater significance in the fact that the vast majority of the 38 

substantiated allegations (29) resulted in orders that provided no direct benefit to the 

complaining students.89 In fact, during the two years of cases that we examined, the 

Department ordered a grand total of 32 hours of compensatory education for one 

student,10 indeterminate11 amounts of compensatory education for two others12, and other 

                                                        

7 We do not know if any significant portion of those dismissed cases were resolved through mediation with 
positive results, but in our experience, that sort of outcome is rare when parents file complaints without legal 
assistance. In any case, there is reason to question the ultimate utility of a process that dismisses one out of 
three complaints without an investigation. 

8 For ease of reading, we refer to complaining parents and their children interchangeably. 

9 We do not question the utility of orders to train staff and/or revise policies and practices, but are concerned 
that these orders are rarely accompanied by orders of compensatory education. The same shortcoming was 
observed in Case No. XXXXXX where the issue of whether inappropriately reducing a child’s school day 
without proper procedure had caused him harm was ignored.  
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measures that should directly assist the complaining students to obtain needed services 

and supports in two other cases. Stated another way, children received no direct benefit in 

30 of the 36 individual complaints that ODE investigated and resolved through its special 

education complaint process during 2015 and 2016. 

                                                                                                                                                                                   

10 In that case, No. XXXXXXXXXX, the 32 hours of comp. ed. ordered by the Department restored only the 
hours of specially designed instruction that were not provided while the child received no services. It is 
questionable that this measure could actually compensate the child for entire days of school and necessary 
supports and services that he missed after being unlawfully removed from school. The opinion and final order 
also fail to consider whether the IEP itself had been adequate, a questionable assumption given the facts 
described in the opinion. 

11 In these two cases, the Department ordered that the defendant districts convene teams to determine and 
appropriate comp ed award. 

12 One of these cases involved incarcerated youth and ODE did order a systemic overhaul that included comp. 
ed. for many students. 
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Conclusion 

The above-noted statistics, in conjunction with the shortcomings raised by Case No. 

XXXXXXXXX, and the implications of the recent OSEP/OSERS guidance, raise serious 

questions about the overall fairness and utility of ODE’s special education complaint 

process. Because we feel that a fairer and more parent-friendly process will serve the 

interests of the children whose welfare is the proper and ultimate concern of DRO, ODE, 

and school districts; it is our hope that ODE will consider the issues that we have raised and 

meet to discuss a collaborative way to address them.  

  
Sincerely,  

 

_________________________________________ 
 Joel Greenberg, DRO Staff Attorney 

 
enc. 
 
Copy via e-mail: XXXXXXXXXXXXXXX 
 

 

 

 
 

 
 


