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PART I. WORKING WITH PRO BONO ATTORNEYS 
 
Regardless of the size or scope of a case, public interest law firms may find it 
advantageous and highly rewarding to partner with private sector lawyers, particularly 
large law firms in impact litigation.  
 
There are advantages and disadvantages to such arrangements and public interest 
attorneys should consider and weigh them carefully before and in the process of 
recruiting co-counsel. 
 
A. Advantages of partnering in impact litigation 
 

1) Advantages to public interest groups: 
 

a. Joining knowledge and skills. Though the public interest or 
specialized private firm may have more expertise in the area of the law 
and the potential remedies, a large private firm may bring, for example, 
more extensive discovery and trial experience and more expertise in 
evaluating damages claims. 

 
b. Resources. The private firm can bring extensive human, technological 

and environmental resources to the case. 
 

i. Human: The additional attorneys can make the workload 
possible by adding capacity (ex: NYLPI co-counsels in all of its 
impact cases so that we can use our limited resources to bring 
more cases.) “Fresh minds,” new to the issues, can bring useful 
perspectives and many years of litigation expertise to the case. 
Experienced paralegals can be very helpful in discovery and with 
related tasks. Many firms also have experienced 
communications staff adept at working with the media. 
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ii. Technological: Large firms have the ability and resources to 
manage discovery and handle a large volume of documents and 
records. 

 
iii. Environmental: The firm is likely to have better resources 

available for meetings, negotiations, and depositions (a minor 
point, but not an insignificant one.) 

 
c. Added legitimacy/credibility. Having a respected and well-known firm 

as co-counsel emphasizes to the Defendants, insurance carriers for the 
Defendants and the Court that the case is a serious one, brought by 
serious people. 

 
2) Advantages to law firm: 

 
a. Gain training opportunities for associates 

 
b. Learn new expertise in area of the law 

 
c. Professional networking opportunities for lawyers to meet and work 

directly with public interest professionals 
 
d. Professional satisfaction derived from making a difference in the lives 

of the clients served 
 
B. Potential disadvantages to partnerships 
 

1) It may not work. Not all partnerships work well. The public interest firm and 
the pro bono partner may have very different business cultures that may not 
mesh well. Or, personalities may clash. Unfortunately, it may not be clear that 
the partnership will not work until the case is underway. A clear co-counseling 
agreement may reduce the likelihood of a failed or compromised partnership. 

 
2) Competing demands. The lawyers in most pro bono firms will also have 

demands on them from their fee-producing cases and clients. Each firm’s 
commitment to pro bono work will be unique and the firm’s lawyers’ flexibility 
and availability may vary depending on that commitment. 

 
3) Too many lawyers. The more lawyers involved in the case, the greater the 

need for leadership and clear internal processes, especially with regard to 
decision-making and the delegation of responsibilities. 

 
4) Lack of experience. Regardless of how experienced they are, if the pro bono 

firm is not experienced in civil rights system reform litigation, or doesn’t know 
much about institutions, or has not had any prior experience with the clients, 
there may be a steep learning curve. Particularly in the very beginning, this 
may make decision-making more difficult. 
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C. Finding a good partner 
 
Searching for a suitable legal partner can take some time and effort and often requires 
careful planning. The following alternatives can both be models for a successful 
partnership: 
 

1) Work through an intermediary in your area or in a larger legal market nearby, 
like New York Lawyers for the Public Interest. They do this all the time and 
have extensive knowledge of what firms are doing on a pro bono basis and 
what strengths certain firms may have. 

 
2) Directly approach law firms 

 
a. Identify local firms or national firms with local offices that might have 

an interest in co-counseling. Also look to national firms that might be 
willing to co-counsel even if they do not have an office in your area – 
they may have fewer potential conflicts of interest. If the firms are not 
obvious, talk to friends at bar associations, legal services programs, 
and other public interest firms to learn about their experiences.  Look 
for firms that have demonstrated some interest in disability rights or 
relevant issues. For example, you might consider firms that are 
represented on the state bar’s access to justice committees or 
determine if any firms are doing death penalty work. 

 
i. If the firm has a pro bono partner, contact that person. If the firm is 

one of the very few with a discrete pro bono department, contact 
the lead lawyer of that department. 

 
ii. Beware of conflicts. Most big firms do some work for the state or 

other possible defendants and may be “conflicted out” of a case. 
Work with the pro bono coordinator to be certain that a conflict 
check is done before any serious discussions are under way. 

 
iii.  If there is enough interest after the first contact, draft a short 

written synopsis of the litigation and ask for a meeting to “pitch” co-
counseling. At the meeting, try to be as clear as possible about 
what you want and expect from the firm. Also, explain why you 
think the firm should be interested (e.g., interesting litigation, good 
publicity, different experience, the possibility of attorneys’ fees) and 
what you have to offer to the case (e.g., your expertise, access to 
experts.) 

 
iv. Beware of philosophical conflicts. Explore early on whether the firm 

(and its partners) will be comfortable with raising and litigating the 
issues in the case and with representing your clients. 
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v.  It may take weeks or longer for the firm to decide. Be patient. 
Usually the pro bono coordinator is your ally and is trying to 
convince others in the firm that participation in the case is a good 
idea. 

 
D. Negotiate a co-counseling agreement  
 
It is very important to have a signed co-counseling agreement before the litigation begins. 
The agreement should facilitate expeditious decision-making and seek to minimize 
duplication of efforts, while promoting meaningful involvement of the members of the 
litigation team. 
 

1) Elements of the agreement. Critical components of an effective co-
counseling agreement include: 

 
a. A clear decision-making process (i.e., who is in charge – that is, who is 

the “lead counsel,” who gets to participate in decisions and how, 
schedules for regular conference calls or meetings, sharing of 
information, etc.); 
 

b. Division of labor (e.g., principal responsibilities, reviewing of pleadings 
and documents in order to ensure timely filing, preparing for trial, 
document storage and record keeping), including the extent of each 
attorney’s (or entity’s) time commitment; 

 
c. How differences in opinions will be resolved;  

 
d. Record keeping responsibilities; 

 
e. How attorney’s fees are to be calculated, time records kept, and, if 

awarded, how fees will be distributed; 
 

f. Who is responsible for client contact and regular communication with 
clients;  

 
g. How decisions about publicity will be made and who is a spokesperson 

with the press, and; 
 

h. Who pays the litigation costs. 
 

2) Costs. Although some firms will agree (even offer) to pay some or all of the 
costs of the litigation (depositions, experts, etc.,) others understandably 
prefer to have the costs borne by the public interest firms. 

 
3) Attorneys’ fees. The possibility of fees may be an additional incentive to 

some firms to join the litigation. Likewise, the PLRA limitations on fees may 
be a disincentive. If the PLRA limits do not apply, it is helpful to discuss early 
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on whether the firm will bill at its customary hourly rates or at a discounted 
public interest rate. 

 
Keep in mind that the co-counseling agreement will probably be discoverable in the 
attorneys’ fees portion of the case. It may also be useful evidence to support arguments 
that the plaintiffs’ counsel designed and implemented systems to avoid needless 
duplication of effort and wasted time. 
 
A sample agreement, used in a prison case in Massachusetts among attorneys from 
three public interest advocacy organizations and a national law firm, is attached. The 
Center for Public Representation has used similar agreements in numerous cases, with 
significant success. 
 
E. Best practices going forward in the relationship 
 

1) Establish regular and effective communication – this will be important 
throughout the relationship. For example, you will need a common front 
during settlement negotiations. 

 
2) Be thoughtful about allocation of workload and opportunities for sharing. 

Think about learning experiences available to law firm attorneys, as well as 
the members of your team. Make sure everyone is exposed to the 
opportunities the work has to offer. 

 
3) Cultivate relationships with the firm during and after the case is going on. 

Most public interest groups go back to the same firm more than once. Think 
about opportunities to include firms in experiences that build knowledge in 
the area. 

 
4) Recognize the firm’s contributions to the case wherever possible. If your 

organization has an annual event, recognize the firm at the event. Point out 
the firm’s role in your publications and on your website. If a bar association 
gives an annual pro bono award, nominate the firm. 

 
5) Spread the work around, if you can. Try to develop relationships with several 

firms if possible. Competition among firms to do at least some pro bono work 
is healthy. Also, there are probably limits to how many significant pro bono 
cases any one firm can undertake in a single city or state. 
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