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Operator:  Welcome to the Recruiting and Working with Co-Counsel on Systemic Litigation. My name is 

Tatiana, and I will be your operator for today’s call. At this time, all participants are in a listen-only mode. 

Later we will conduct a question and answer session. Please note that this conference is being recorded. 

I will now turn the call over to Judie Storandt.  Ms. Storandt, you may begin. 

 

Judie Storandt: Hello everybody.  I'm Judie Storandt, one of the staff attorneys at the National Disability 

Rights Network.  Thank you for joining this audio conference on working and recruiting with co-counsel on 

systemic litigation.  This audio conference will promptly end at 5:00 p.m. eastern time.   

 

The focus of today's call will be on systemic litigation.  With that regard to the subject matter of the actual 

litigation whether it be conditions in correctional facilities or other institutional settings, an Olmstead 

weightless case or another topic.  Much of what we will cover also applies to individual damages cases  

when a P&A might co-counsel the personal injury attorney.  However, the focus today does not include 

working with other advocacy organizations that are not legally based such as a grassroots group or a 

policy group.  We might offer another audio conference to talk about that some other time.  We have two 

upstanding presenters today.  Before I introduce them, I have a few short announcements.  After today's 

audio conference you'll be receiving an email from me to fill out a brief evaluation survey about this 

training event.  It won't take more than a minute or two to fill it out and it will really help us for planning in 

the future.  Also in connection with today's training event, we are creating a webpage focused on co-

counseling arrangements, which will provide links to relevant resources including an audio recording of 

this training event as well as a written transcript, links to articles sharing advice about co-counseling and 



 

 
CONFIRMATION NUMBER: 31069663 

 

Page 2 

CUSTOMER: National Disability Rights Network 

TITLE: Recruiting and Working with Co-Counsel on Systemic Litigation 

 

 additional sample co-counseling agreements.  In about a week you'll receive an email from me with a link 

to that new webpage.   

 

All of you are muted at this time in order to eliminate background noise.  After we have finished with the 

presentations you'll have an opportunity to ask questions and share comments about your experiences.  

In addition you are welcome to email me with questions and comments after this audio conference has 

concluded.  I will collect those and obtain responses to your questions and share that on the new co-

counseling webpage next week.  

 

Now I will introduce the presenters.  One of the handouts that you have already received provides 

additional information about each of them.  Briefly, Marnie Burke is the Director of Pro Bono Programs at 

New York Lawyers for the Public Interest where she runs the organization's pro bono clearinghouse.  As 

director of the Clearinghouse, Marnie assists law firms in designing and growing pro bono programs, as 

well as developing best practices in their pro bono work.  Under her leadership, the Clearinghouse has 

grown to serve over 300 non-profits a year.  The Clearinghouse also assists organizations such as NDRN 

to identify pro bono counsel to represent them.  Marnie and the Clearinghouse has been an invaluable 

resource for NDRN assisting us many times in recruiting pro bono counsel to author amicus briefs for us. I 

recently learned that the Clearinghouse has grown to the point that it's now available to assist individual 

protection and advocate agencies that are seeking to partner with pro bono counsel.  So I know all of you 

will be especially interested in what she has to say. 

 

Our other presenter is Lisa Cleary, a partner at Patterson, Belknap, Webb & Tyler where she works 

closely with the broad range of corporations and tax exempt organization clients on a wide variety of 

employment issues.  That includes among other things, employment discrimination litigation, employee 

terminations, reductions in force and wage and hour matters.  Lisa chairs the firm's pro bono committee 

using her leadership.  The firm has been consistently recognized nationally and locally for its commitment 

to pro bono services on behalf of low-income New Yorkers.  So she's going to be able to give us the view 



 

 
CONFIRMATION NUMBER: 31069663 

 

Page 3 

CUSTOMER: National Disability Rights Network 

TITLE: Recruiting and Working with Co-Counsel on Systemic Litigation 

 

 point and perspective from the pro bono partner which would be very much appreciated.  So now I'm 

going to turn the microphone over to Marnie who will be the first presenter to share. 

 

Marnie Burke:  Hi everyone and thank you so much to Judie and thank you, Judie, for giving us this 

amazing opportunity.  We've worked with you for many years and we're very excited to get a chance to 

speak to all of you.  As Judie mentioned, the New York Lawyers is civil rights organization, but the 

Clearinghouse is really here to assist not only the non-profit community in New York, but the civil rights 

community national and we would love to get to know some of you that we haven't gotten to know yet.  

And we'll talk more about how we might be able to assist you.  I'm joined today by Lisa Cleary.  We're 

lucky enough to have Lisa as an amazing partner of the New York Lawyers and to many of the other 

amazing organizations that work here in New York.  She's a great example and her program is a great 

example of the incredible power that  working with law firms can bring to the civil rights community and 

I'm really delighted to have her here as my colleague today. 

 

We're going to try to spend some time actually answering your questions at the end.  But the material that 

we are going to move us through in working with pro bono attorneys, we're going to explore the 

advantages of partnering and impact litigation, both advantages to us in the public interest arena and the 

advantages to law firms.  And Lisa will eliminate some of that.  Possible disadvantages to partnerships, 

finding a good partner, so a little bit on how to, some of the finer points of a co-counsel agreement and 

why that's important and then thinking a little bit about how you might want to move forward in terms of 

cultivating the relationship.  Just to begin, regardless of the size or the scope of the case, we want to let 

you all know and out there, those of you that haven't yet partnered with law firms, that there is a real 

interest among law firms in working with people in the public interest community.  They - - I think firms 

and the associates and partners within firms find it incredibly rewarding and it has many advantages for 

them to partner with us and I think similarly for us in the public interest arena there are many advantages 

to partnering with firms.  The focus today is going to be a little more geared towards large law firms but 

we will mention smaller law firms and one of the things that I think it's important to note is that I think in 
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 markets like New York that are so big, and we're lucky to be in such a hardy pro bono market, I think that 

there is a lot of interest in working with groups outside of New York and that there is a big appetite for 

working with many of you on some of the disability rights issues that all of you work on.   

 

We're going to begin to talk about some of the advantages.  So why would we do this?  The first point we 

think is joining knowledge and skill.  Through public interest, a firm may - - excuse me for one second, 

may have more expertise in the area of the law and potential remedies and a large private firm may bring 

a lot of extensive resources and ability to do discovery and trial experience and may have more expertise 

in evaluating damages claimed.  In terms of resources, we think about resources in kind of a couple of 

different ways.  One is human resources.  We think about some of the technological advantages they 

may bring as well as some environmental kind of a minor point.   

 

In terms of human resources, I think as those of you that have co-counseled may know, adding attorneys 

to a case as co-counsel really ads an incredible amount of capacity.  At New York Lawyers, our motto is 

to co-counsel on all of our impact cases.  We find that it really means that with the limited resources that 

we have we can just do much more.  And not every organization is set up this way.  Some organizations, 

civil rights organizations that we work with may co-counsel on some of their cases.  They may choose not 

to on others.  And for some this may be a totally new model.  One of the advantages is that bringing, I 

think, outside counsel in is an opportunity for people to bring fresh ideas and fresh minds that are 

potentially new to the issue that can bring a new perspective.  We are very often working with quite 

seasoned litigators who may have a very new and interesting way of approaching problems and helping 

us develop legal theories.  Lisa, do you want to add? 

 

Lisa Cleary:  Yeah, I actually would add one thing that I know our law firm has found that the public 

interest firms appreciate is that we have a large practice support group that allows for example, all of the 

documents in a case, any discovery to be loaded and accessible on databases that can be shared with 

the public interest law firm.  We can load deposition transcripts on to Summation in preparation for trial 
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 and review depositions and access and market relevant testimony for trial purposes.  And public interest 

firm frankly just typically doesn't have the financial wherewithal to support highly complex platforms for 

managing significant discovery in many of these cases.  And on a much more minor note, I know that 

even the secretarial support and the managing clerk's office that helps us serve papers and pleadings 

help to reduce the stresses on the public interest law firm from a very practical point of view as well. 

 

Marnie Burke:  I think all of that is correct.  I think just to tack on one final thought about resources, it's a 

minor point, but firms also have not only the technology but also have sometimes lots of space and can 

hot meetings, client meetings, depositions, etcetera and sometimes we have found that to be very, very 

helpful.  I think the final point is the added legitimacy and credibility that working with a well-known law 

firm may have.  It may really signal to the court that this is a serious case brought by serious people and I 

think can have, I think, a really positive impact. 

 

Lisa Cleary:  I want to talk briefly about the - - and this is Lisa Cleary right now.  I wanted to talk a briefly 

about the advantages to the law firm of the availability to be a partner with public interest firms and then 

turn to some of the potential disadvantages which we hope rarely creep in, but when they do we have 

some suggestions for how to deal with them as well.  And actually, Marnie and I have direct experience of 

us having the kind of working relationship that's possible for Marnie to pick up the telephone and say to 

me on a particular matter, "Hey, so and so hasn't been spending the time that we think is required on a 

case, can you help us work through this problem?"  And because of the long relationship that we've had 

with New York Lawyers for the Public Interest, we're able to get to the bottom of and solve that problem 

so that the interests of the client are best served and often it's minor issues that just need to be surfaced 

and communicated and discussed internally to write the ship and make sure that that relationship stays a 

sound and solid one.   

 

But I'd like to talk first about all of the wonderful advantages to the law firm that comes from the 

partnerships that Marnie's begun to discuss.  One just is a very practical matter.  There are wonderful 
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 opportunities for our associates in connection with any pro bono case that is brought.  It begins with the 

possibility of meeting clients, which often doesn't happen in attorneys' first year at a law firm.  They often 

don't get the client interaction that public interest lawyers get on a fairly regular basis getting to court, 

handling court conferences, handling discovery disputes, taking your first deposition, arguing a summary 

judgment motion.  In my own personal experience, as a junior lawyer I had my first trial in a pro bono 

case, I went to the appellate division in our New York court system which is the Intermediate Appellate 

Court, twice on a pro bono case, and I've been to the New York Court of Appeals, our highest court, in 

connection with pro bono appeals.  It's the rare commercial litigator in a private law firm that makes his or 

her way to the New York Court of Appeals on a breach of contract action.  So those are wonderful 

opportunities to make yourself a better lawyer.   

 

Also, lawyers become very well versed in certain areas of the law.  In the last couple of years one of our 

now senior associates became ensconced in a lawsuit that we're co-counseling with New York Lawyers 

for the Public Interest right now in a class action law reform case involving children with developmental 

disabilities.  Our associate learned everything there is to know about class actions and class certification 

in New York State Court and ended up at the New York State Court of Appeals, a real expert on class 

certification in New York State Court practice.  She is now the go-to associate for all of our paying clients 

who have class actions filed in New York State Court and she's a wealth of knowledge that the pro bono 

opportunity brought to her.   

 

On a more personal level, we view the co-counseling relationship as a real networking opportunity for our 

lawyers to go out and meet people, fellow lawyers who are different than they are, to learn what they 

have to share in the way of knowledge and experience and training so that our lawyers can become the 

best that they can be and to feel committed and passionate to issues that are of interest to them.  And 

then, of most importance to me and I think to our law firm, generally, is that there's no greater feeling than 

helping in a large law reform litigation.  For example, thousands of children in foster care, people in 

prison, children in the public schools who aren't getting appropriate placement or services and making a 
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 difference one lawyer at a time and improving the lives of people not only in New York, but in other parts 

of the country and it's enormously satisfying.  I have to say that for our staff here at our firm, because of 

the contributions that we make on a consistent basis in the pro bono area, I've had countless staff 

members come up to me after we've had wonderful successes and victories to tell me things such as, "I 

told my family at the Thanksgiving table how great this law firm is and how we helped this person or 

family."  They're very proud to be associated with a firm that takes its commitment to pro bono so 

seriously, which I think also speaks to how engaged an entire firm can become in helping people when 

there's leadership at the top promoting it. 

 

Marnie Burke:  I love what Lisa said and to echo a little bit, we hear a lot from attorneys at firms who 

have done significant pro bono work and they often say this is the best thing they've done in their careers.  

So I think it's important to underscore because it's easy for us - - because this is what we do, to 

underestimate the power of that I think in terms of bringing that to law firms that we really do have 

something to offer that has kind of many dimensions to it and that is appealing.  So I think it's very 

important to kind of keep that in the front of your head as you go forward, as you navigate the 

relationships, as you negotiate the agreements that there's something that both of us at the table want to 

get out of it. 

 

Lisa Cleary:  So now we'll talk briefly I hope about some of the potential disadvantages to partnerships 

and I think it is the case that not all partnerships work out as well as you might hope they might.  My view 

is that if you are willing to communicate and air your differences in a very direct and open way, difficulties 

along the way can get dealt with.  And certainly in the many years of our firm's relationships with different 

public interests firms we have had conflicts from time to time, but we've always been willing to sit down in 

good faith and iron those out and get through those bumps in the road because both the public interest 

group and our law firm do recognize that the paramount interest here is the client and that the client's 

interests always come first.  One way to make sure that you minimize those kinds of conflicts, and we'll 

talk about this a little bit later on, is to ensure that you have a very clear co-counseling agreement drafted 
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 and executed at the beginning of the relationship so that the various law firms understand their roles and 

responsibilities, particularly around the communication front area because things will go more smoothly if 

those rights and responsibilities are set out in a clear way.  It also is the case that sometimes associates 

in law firms do have competing pressures that might disappoint the public interest law firm and them not 

getting to the work quickly or well enough under the circumstances and there I would I urge the public 

interest law firm, obviously, to start first with the associate to say we need you to meet our expectations 

but to feel comfortable that the supervising partner or head of the pro bono program or pro bono partner 

at the law firm is made aware of the issues.  A person can't fix what they don't know is broken and, again, 

I'd reiterate that there's a lot of good faith in wanting the relationship to be successful for law firms so 

please speak up and let the law firm know when things aren't going well.   

 

It's also the case that sometimes too many cooks in the kitchen can make the relationship more difficult.  

There again, the co-counseling relationship clearly defining who's responsible for what will minimize those 

kinds of conflicts when they happen.  And then finally, I think the last issue or challenge comes when a 

lawyer from a law firm really has very little lack of knowledge or experience with respect to a subject 

matter area.  There is going to be a steep learning curve for a person to get up to speed and understand 

what the issues are.  They may also not have a great bedside manner because they lack experience with 

respect to client relationships.  There the public interest law firms can really play the role of mentor and 

teacher and bring those associates along in the same way that a partner at any law firm has an 

expectation that they need to bring lawyers along to reach their full potential.  And, again, communication 

and communicating about the needs and demands of a case will help you sort through those issues. 

 

Marnie Burke:  So we wanted to talk a little about how to actually find your way to the right partner and to 

a good partner.  It can definitely take some time and effort and I think this is a big stumbling block for 

many of us.  It is a resource intensive proposition I think to find the right people to partner with.  And so I 

guess the first thing I would say is I would definitely urge you to work with an intermediary whether it's 

New York Lawyers for the Public Interest or somebody within your state or within a nearby large legal 
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 market because we do this all the time and so we have a lot of knowledge about what firm's strengths 

are, what areas they're developing, what types of things they're looking for, who is interested in doing 

additional work in disability rights, who has knowledgebase in that area.  And so I would definitely urge 

you to call us and call others.  I think absent that, you could certainly go directly to a law firm.  You can 

either go to firms locally of course that may have an interest in building a relationship with you as 

someone working locally on issues so they may just have a vested interest or kind of some - - a little more 

buy-in to whatever the local issues are.  You can also consider national firms that may have an office 

nearby.  One upside to that is I think there potentially could be fewer conflicts if they're out of the state.  

And if they're not obvious to you who they are, certainly you can talk within and to people on bar 

committees at bar associations, at bigger legal service programs that you know of that have worked 

successfully with law firms.  And also looking for firms that we've - - as I've said, that have some 

demonstrated interest and perhaps knowledgebase in disability rights or whatever relevant issues you're 

working on. 

 

There are many ways I think to make contact.  One possible end road would be contacting someone who, 

like Lisa, chairs the firm's pro bono efforts.  Many large firms do have one or more people that are 

steering that initiative and you could certainly use that person, I think, as the initial point of contact.  If you 

have other relationships in the firm, within a firm, at the partner level, I think you could also consider using 

those as well.  I would say you can be conscious of conflicts, but I would say that - - I would put it out to 

firms and let them tell you whether they've conflictive.  I wouldn't necessarily assume that firms have 

conflicts.  I think many times if it's the state or a municipality, firms will seek waivers and we've - - in New 

York, since New York is a client of so many of the large law firms in New York, that's  a very common 

practice.  So I wouldn't just assume that everyone is going to be conflicted out working with you.   

 

I think making a pitch by phone or in person is ideal.  If you can get a person on the phone or, ideally, 

face-to-face, I think - - I don't think email personally is a great starting point, but much of the world has 

been reduced to email.  So I think if you have to resort to that, that's fine.  I would recommend that you do 
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 a very short synopsis so no more than five or six sentences which gives a very compelling and short, 

easy to follow description of a little bit of the background and kind of what your big picture goals are in the 

case.  And the little bit, of course, about the particulars depending on how far along you are.  Where do 

you plan on bringing the case?  What might some legal theories be?  And then also thinking about why 

would the firm be interested and go back to some of what Lisa was talking about.  To be very specific 

about what you might envision a firm getting out of the experience.  What kind of litigation exposure might 

they get?  And I think you could also use that in your pitch as part of what might try to sort of sell the 

case.  One strategy that we use sometimes when we know that either an issue's controversial or we're 

not exactly sure where we're headed with a potential litigation, but we have some concerns about whether 

a law firm will agree to sign on, is we ask a firm to do research and we do that as a way to perhaps as a 

way to explore what potential legal strategies might be, but also with the hope that we might actually build 

the relationship from there.  And it sometimes works that a firm that is doing a research memo for you or 

is helping you think about a little bit through about strategy will not sign on yet for a larger litigation but is 

interesting in doing some of that preliminary groundwork with you and then later finds in fact that they are 

very interested in the issue.  That's another approach that we use a lot that I would recommend people 

experiment with. 

 

Beware of philosophical conflicts.  Explore early on whether the firms are comfortable with what direction 

you're going in in representing your clients.  And this, I think, goes back to Lisa's point about 

communication.  It may also take a bit of time, I think, to develop and kind of massage the relationship 

along and I think don't be afraid to call people, again, to remind them to try to approach a firm from a few 

different angles if you have relationships there.  To try pro bono coordinators to also try other folks you 

may have interims with through your board or through other work you've done. 

 

Lisa Cleary:  Now I would just add with respect to Marnie's point about the value of a New York Lawyers 

for the Public Interest as far as being the broker, I guess, in connection with the pitch and the sell and the 

acceptance is that New York Lawyers for the Public Interest knows many law firms in New York, has 
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 worked closely with many of them over the years and I think has a much better handle on the strengths 

and weaknesses of the private law firms from the public interest law firm perspective.  And I think will 

have insights that cold calls to law firms might not fair it out and I think it actually would be very helpful in 

ensuring that the match is the most successful match that it can be because of the track record that the 

various law firms have in the city via these projects that New York Lawyers for the Public Interest has 

either co-counseled with or asked the major law firms to handle over the years, which is a really, I think, 

positive benefit in all of this. 

 

Marnie Burke:  So thank you, Lisa for pitching us, but also I would invite you to call us and I'm happy to 

even strategize with you and think with you a little bit even if we don't work with you, about how you might 

work.  So we want to talk a little bit about negotiating co-counsel agreements.  And why Lisa and I think 

this is so important is not merely for all the points that we're about to tell you about that we think are 

important but because we think that and that having a signed agreement is critical, but because we think 

that it's an opportunity to surface some of the very important ideas that lay the groundwork and set the 

stage for the work ahead. 

 

We think that a good co-counsel agreement would facilitate good decision making, would minimize 

duplication of effort and to help promote a meaningful involvement of everyone on both sides of the team.  

Some of the elements of an agreement and there are a bunch, that make an affective co-counseling 

agreement, I think begin with a clear decision making process.  Who is in charge?  It may be important to 

the public interest group that they be named lead counsel.  It may be important that they feel that firm be 

named lead counsel.  But having that discussion about who also will participate in decision making.  How 

will communication take place?  How will information be shared?  Some of this will not live in the 

agreement, but I think is important to talk about upfront. 

 

Lisa Cleary:  One point there that we've actually experienced over time is that I think it's also important to 

recognize that once the litigation is filed and you appear in front of a judge, be it a magistrate judge or a 
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 district court judge in the federal system or in the state court system, it may well be the case that whoever 

the lead counsel is ends up not being the person after the case has been ongoing for a couple of years 

who should be leading the charge for the litigation because a better relationship, for example, has been 

developed with another lawyer who's not lead counsel, but it's best for the case as a whole that that 

lawyer be in charge and both the public interest law firm and the private law firm both need to recognize 

that we're talking about judges over which we can't have a control on how they react and relate to lawyers 

and common sense certainly dictates that for the best outcome of the client that whoever is offended or 

hurt that they don't have the rapport with, the judge just needs to get over it for the good of the case and 

be mature and professional in recognizing that the best interests of the client are going to require different 

kind of lineup when one goes to court. 

 

The other issue that frequently arises relates to the Division of Labor.  Who is going to have primary 

responsibility for the pleadings, filing of pleadings, preparing for trial, paying for expert witnesses, 

identifying expert witnesses, figuring out how much time each of the attorneys on the team can spend on 

the case.  And there again I think it's important to be realistic on both sides of the equation.  There are 

going to be times when an associate may, because of a trial in another matter in the firm, not be able to 

spend the 30% that she thought she could spend when the case first began because there's been a 

change of circumstances internally.  And if that's the case, the law firm should be willing to find extra 

resources or talk to the public interest law firm about whether one of the public interest lawyers can step 

in for that two month period of time when a trial is underway or being prepared for.  And again, to have 

open communications about the need to adjust and rejigger because of the exigencies of life that make 

the most perfect plan not always perfect in a litigation especially when a court throws twists and turns 

your way or an adversary turns - - throws twists and turns your way that make you have to regroup and 

figure out a different way or a different timeline for moving a case forward. 

 

Marnie Burke:  Another element that I think we think belongs in the agreement is how differences in 

opinion will be resolved.   
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 Lisa Cleary:  It often is the case when important strategic decisions are being made that a law firm and a 

public interest law firm might have different views about a strategy to be taken.  It's never right or 

appropriate for either the public interest law firm or the private law firm to make a decision and implement 

it without the buy in of the other law firm.  It only breeds very serious problems not to respect the 

respective positions of both law firms.  So what do you do when there's impasse?  You ask everyone to 

get in a room together and you lay it on the line what your position is, you have your authority there for 

the arguments that you think caused the strategy to go in this direction, you're respectful of the opinions 

and positions of the other law firm as they are presenting.  And in my experience in the many years that 

I've been doing this, there's never been an instance where after doing that both law firms haven't agreed, 

yes, this is the plan that makes most sense under these circumstances.  And it's effective because it's 

open and it's honest and it's direct and when you're working in good faith towards a common goal you find 

flexibility where you don't think it existed on a telephone when you're in a room looking in the eyes of your 

colleague trying to do and make the best decisions for the clients that you are serving. 

 

Marnie Burke:  Yeah, I mean, I like - - I think that paints a great picture and I think in my experience with 

things, we have lots of successful examples of where we've co-counseled, but it's not always, you know, 

perfect.  And I think where things do go awry, as I look back is where we haven't really established that 

really solid pattern of clear communication that Lisa talked about earlier and so you don't have enough of 

a basis to go in and have that really honest and open conversation. 

 

Lisa Cleary:  One other area where I think in most of the instances where we've co-counseled, there is a 

pretty clear delineation and that's with respect to the recordkeeping of litigations especially now with 

electronic filing and the ECF system in the federal courts.  Law firms really just have many more 

resources to be able to handle and stay on top of all of the electronic filing that's required.  They also 

have the manpower to do it at five minutes before midnight on the eve of a filing deadline.  But it is of 

course imperative to have good recordkeeping and for both sides with respect to, for example, interviews 

of clients, letters to adversary counsel and to the court, that you be quite diligent in ensuring that 
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 whatever's communicated about the case, either as a direct communication to the court or your 

adversaries, get shared with your co-counsel and that you don't keep your co-counsel in the dark about 

critical aspects of the investigative or litigation work that you're doing as the case proceeds.  It's never fair 

to surprise co-counsel.  You really have to view them as your partner from the first day that the case 

begins and partners don't treat one another well if they don't have total transparency with respect to the 

work that's being done by both law firms. 

 

Marnie Burke:  Another element for the agreement is how attorneys' fees will be calculated, how time 

records will be kept and if fees are to be awarded.  We'll talk a little more about that later, how the fees 

will be distributed. 

 

Lisa Cleary:  Also important, early on in the relationship to figure out who is going to be the main client 

contact during the relationship and how the law firms are going to regularly communicate with the clients.  

This can be especially tricky in the class action context where resources of the public versus private law 

firm might make it more sensible for the private law firm to be in charge of notice responsibilities with 

respect to class actions, but for example, for class representatives that those communications be abreast 

with the public interest law firm because that's typically where the relationship begins.  It's also very 

important with respect to client communications that you not air disagreements with your clients in the 

absence of your co-counsel.  It is fine to speak to your client about disagreements that the law firms are 

having with one another to get client feedback, but that should never be done as a race to the finish line 

to get to the client first.  Again, the fundamental decency of being a co-counsel really, in my view, 

compels you never to hide or keep information about what you've shared with clients away from your co-

counsel. 

 

Marnie Burke:  Next is publicity and making it very clear in the agreement who is going to be the 

spokesperson with the press.  As we said earlier, firms often have a lot of press and publicity capacity 

and can really help lend this to a case.  But figuring out who will take the lead with talking to the press and 
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 how that will be handled, how the firm wants it handled, how you all want it handled is going to come up 

here too. 

 

Lisa Cleary:  Thereto, and Marnie spoke about this earlier in the conversation, many law firms now have 

their own marketing or communications department that can actually be a boon for the public interest law 

firm because they have access to the New York Times, CNN, that sort of news access that might be more 

difficult for a public interest law firm to get access to in the first instance.  Many firms also have their own 

public relations firm that manage their own publicity.  So that can be a positive.  Our firm, for example, 

never likes to be the one out front on press statements.  They much prefer the public interest law firm to 

handle that because we really don't feel that we have the expertise or experience, frankly, to speak to the 

press that so many public interest law firms in New York do more frequently than we do. 

 

Marnie Burke:  And I think firms have been - - there's a real range in terms of the kinds of publicity firms 

want in connection with public interest efforts and they may want their name closely associated with an 

effort or they may not want their name at all associated publicly with an effort and I think you just have to 

be sensitive and take the temperature of that pretty early on. 

 

Lisa Cleary:  One other important issue that is I think at the forefront of many public interest law firms is 

who is going to pay or front the costs for expenses in a law reform litigation that can involve dozens of 

depositions, several expert witnesses, transcripts of depositions, significant cost associated with a 

discovery, discovery, pleadings, filings and in most instances, in my experience, the public interest law 

firm does have a desire to have the private law firm front those costs.  Again, in my experience, most of 

the big firms are willing to front the costs in the first instance, but you should definitely have a 

conversation about that and memorialize it into a co-counseling agreement so that there's not a 

misunderstanding in the middle of the case as the expenses mount on a sharing of expenses.  I know in a 

case I had a number of years ago, I think we had 53 depositions that were taken.  It was a complex civil 

rights case and by the end of the case the firm had expended more than $200,000.00 in hard 
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 disbursements so it was a significant commitment over a five year time span.  In the co-counseling 

agreement that had been drafted when the case began, we made clear that the expenses - - the hard 

disbursements would get paid first out of any attorneys' fee recovery and the public interest law firm was 

fine with that and then we declined all of the attorneys' fees that followed and they reaped the benefit of 

all of those.  So from their perspective it was a win for them and they understand the $200,000.00 hard 

disbursement expenditure was something that would be appropriate for the firm to recover in addition to 

the - - I think it was close to $5 million in attorneys' fees that the firm expended just handling the pro bono 

case for those five years. 

 

Marnie Burke:  I think it's a good point because it raises something that is true for a lot of the work that 

most of us do which is that it's over many years that this relationship is going to take place.  And I think it's 

important both with costs and with fees to be very clear about what it is that you want even though you 

may not get it agreed to in the agreement, but over those many years the - - you may find yourself in a 

different position so over those many years the economy may change or over those many years a firm 

may feel very committed to what it is that they're working on with you and have a different kind of 

relationship with you and with your organization and feel really very thrilled and happy to have had the 

opportunity to have had the opportunity to work on it and made feel much more amenable to donating 

fees.  But I think the important piece is that you put on the table what it is that you want. Again, 

recognizing that you may not get it with respect to costs and fees, fees in particular and recognize that the 

practices at public interest groups and at law firms, particularly large law firms, in terms of what they will 

agree to is really quite all over the place.  It's very, very varied and it varies over time.  I'd be happy to 

share - - we're in the process at New York Lawyers of re-working our model agreement and it's not yet 

ready to share, but it will be in the next month or two and if anyone would like to see it feel free to email 

me and I can share it and I know Judie has also shared some additional model agreements as well that 

have some language.  But I think it's not unreasonable to ask a firm to donate fees and I think, again, you 

may not get it, but I think it's very reasonable to ask up front.  I think it - - I've seen many organizations 

really wait to raise some of these issues until the very end and I think that's probably a mistake. 
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Lisa Cleary:  So I think we'd like to maybe sum up now so that we have some time for questions and 

answers to talk about best practices and I'll start with what I think is the paramount best practice which is 

have regular and affective communication.  We, on all of our pro bono cases with public interest law firms 

have regularly scheduled team meetings.  We have a 1-888 number that the public interest law firm can 

call into at our offices that makes it easy for everyone to get on the phone wherever located and it's 

critical to a successful employment - - successful co-counseling relationship to be an affective 

communicator.  It's also especially important during settlement negotiations to make sure that folks are on 

the same page with respect to settlement discussions, to set expectations, to understand where people 

will feel company ending the settlement negotiation and ending the litigation and you can't do that unless 

you have heart to heart discussions on a regular basis.  It is also important to be thoughtful about 

workload allocations and be willing to share opportunities.  A private law firm has to be sensitive to the 

fact that while their associates are learning so are the public interest law firm lawyers who are more junior 

in the case.  You can't hog all of the opportunities because that's, again, not what good partners do with 

one another.  And so you want to think about what experiences all of the lawyers on the team should and 

have an opportunity to obtain during the course of the litigation.  It's also important to cultivate the 

relationship with the law firm both during the time that the case is going on and then once it's over 

because you want to be able to go back to the law firm with whom you've had a successful relationship 

and ask again.  It's important to express appreciation for the contributions of the private law firm, but it's 

also important for the private law firm to express appreciation for the opportunities that the public interest 

law firm gave to the lawyers.  When we end cases with our public interest partners, we almost always 

have celebratory dinners where we acknowledge the unique contributions of all of the people on the team 

and it's a salutation of the tremendous work of everyone.  Putting information on your website, nominating 

the law firm if there's an opportunity for a pro bono award or putting in to the State Bar, recognition for a 

public servant award for the public interest lawyer that's done a stupendous job is a very lovely thing for 

the private law firm to think about as well.  Again, to reiterate, it's a - - it's not a one-way street in a 

relationship, it should always be thought of as a two-way street. 
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You also want to think about spreading the work around.  I know that Marnie and New York Lawyers 

thinks that competition is a good thing for law firms and I think she's probably right about that although it's 

not - - lawyers don't like the competition.  They like to think they numero uno always.  But we think, from 

our advantage point, that it is good to develop a healthy competition for the work and it's also important to 

recognize that a law firm that you may love to work with can't handle every important law reform litigation 

that comes its way.  It's got limits on how much pro bono work it can do in order to be able to continue to 

do that pro bono work well into the future. 

 

Marnie Burke:  Something that I just want to piggyback on to what Lisa said is that I think it's a good idea 

if you're thinking about dabbling in this and haven't yet done so, to consider ways to present some of the 

work your P&A your organization is working on in different legal forums whether it's going to law firms and 

presenting about some of your victories or speaking at Bar Associations, but starting to let people know 

and hook into the exciting work to build a little bit of excitement and interest in the work as a way to kind 

of be a warm up for some of the people that might work on - - do work with you.  I think it's hard, 

everyone's busy, to think about doing that kind of preparation, but I would definitely recommend it 

because I think it's a very neutral place for people to get bought into and excited about the kinds of work 

you all are doing within your organization. 

 

Judie Storandt:  Well, this is Judie Storandt again with NDRN.  I want to thank both Marnie and Lisa for 

such a really - - it's a helpful and detailed and thoughtful presentation.  We have very little time for 

questions and comments, but we needed to get all of this information out there on the audio recording 

and the written transcript.  People can send their questions to me after we hang up and I'll make sure that 

you get responses to your questions and I'll pull everything - - all that information together for that new 

website that we're creating for co-counseling arrangements.  So for now, operator, I know we only have 

about four or five minutes, but can we open it up to questions? 
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 Operator: Thank you. We will now begin the question and answer session. If you have a question, please 

press star then one on your touchtone phone. If you wish to be removed from the queue, you may press 

the pound sign or the hash key. There will be a delay before the first question is announced.  If you're 

using a speakerphone, you may need to pick up the handset first before pressing the numbers.  Once 

again, If you have a question, please press star then one on your touchtone phone.  At this time I'm 

showing no questions. 

Judie Storandt:  Well, you know, we had prompt people that we would only go an hour so that we didn't 

take too much time out of their busy days so I think that I'm just - - I'm so glad that our presenters took up 

so much time because it was very meaty.  Everything you had to say was so helpful there's just nothing I 

would cut out.  So folks, I'm sending you a follow-up email with an evaluation form and some additional 

resources.  So thank you again, Marnie and Lisa, this has just been a wonderful training.  Goodbye, 

everybody. 

 

Marnie Burke:  Bye.  Thanks, Judie. 

 

Lisa Cleary:  Bye.  Thank you, Judie. 

 

Marnie Burke:  Bye, everyone.  Thanks so much. 

 

Operator: Thank you ladies and gentlemen. This concludes today's conference.  Thank you for 

participating.  You may now disconnect. 
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