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IDENTITY AND INTEREST OF AMICUS CURIAE 

Disability Rights Florida 

Disability Rights Florida was founded in 1977 as the statewide designated 

protection and advocacy system for individuals with disabilities in the State of 

Florida. Disability Rights Florida is a not-for-profit corporation that has authority 

and responsibility under eight federal grants. Disability Rights Florida is a part of 

the National Disability Rights Network. One of the main priorities of Disability 

Rights Florida is to address rights violations for individuals with disabilities in 

community settings. Disability Rights Florida promotes community integration and 

personal choice for individuals with disabilities. Disability Rights Florida is 

intimately concerned with the discrimination of individuals with disabilities by 

housing or rental agencies, especially when this discrimination would prevent or 

constrain any such individual’s right to integrate into the community. Accordingly, 

Disability Rights Florida’s interest as amicus curiae in this matter stems from its 

mission to support individuals with disabilities who face obstacles in integrating 

into the community.  

National Disability Rights Network 

The National Disability Rights Network (“NDRN”), is the non-profit 

membership association of protection and advocacy (“P&A”) agencies that are 

located in all 50 states, the District of Columbia, Puerto Rico, and the United States 
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Territories. There is also a federally mandated Native American P&A System. 

P&A agencies are authorized under various federal statutes to provide legal 

representation and related advocacy services, and to investigate abuse and neglect 

of individuals with disabilities in a variety of settings. The P&A System comprises 

the nation’s largest provider of legally-based advocacy services for persons with 

disabilities. NDRN supports its members through the provision of training and 

technical assistance, legal support, and legislative advocacy, and works to create a 

society in which people with disabilities are afforded equality of opportunity and 

are able to fully participate by exercising choice and self-determination.  

Coalition for Independent Living Options, Inc. 

The Coalition for Independent Living Options, Inc. (CILO) was incorporated 

in 1990 as a Center for Independent Living. Centers for Independent Living were 

authorized by Congress in the Rehabilitation Act of 1973 to assist people with 

disabilities to live independently in the community. As a private, non-profit 

agency, CILO serves people of all ages and all disabilities by providing the five 

core services of advocacy, peer support, independent living skills, information and 

referral, youth transition and nursing home transition services.  

Our mission is to promote Independence for people with disabilities. This 

means that CILO will work for a fully inclusive community, which is free from 
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physical and attitudinal barriers that prevent people with disabilities from 

exercising free will and choosing how they wish to live their lives. We are fully 

committed to enforcing civil rights laws such as the Americans with Disabilities 

Act and the Fair Housing Act, because without these laws, people with disabilities 

risk being discriminated against solely on the basis of their disability in housing, 

employment, education and access to the mainstream of American life.  

CILO recognizes that discrimination in housing is one of the greatest 

barriers faced by individuals with disabilities. Therefore, we join in efforts to 

enforce fair housing laws as a means of ensuring that individuals with disabilities 

will have the same options to live in the community as those without disabilities 

and to create a fully inclusive society for all of us, which is free from prejudice and 

unnecessary barriers to achieving the American dream.  

Housing Umbrella Group of Florida Legal Services 

The Housing Umbrella Group of Florida Legal Services (Housing Umbrella 

Group) is a Florida statewide association of approximately 175 public interest law 

attorneys, from eighteen independent, county, and regional low-income, legal aid 

service organizations, and law professors from three Florida law schools. Founded 

in the 1980s, the attorney members of the Housing Umbrella Group provide civil 

legal services to low-income individuals, many of whom are disabled, residing 

throughout the State of Florida. As attorneys who specialize in eviction defense, 
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the Housing Umbrella Group is particularly concerned with protecting the rights of 

disabled tenants under the Fair Housing Act. 

Housing Opportunities Project for Excellence, Inc. 

Housing Opportunities Project for Excellence (HOPE), Inc. was established 

in 1988 as the first private, non-profit Fair Housing organization in Florida.  

HOPE’s interest as amicus curiae in this matter stems from its mission to fight 

housing discrimination in Miami-Dade and Broward Counties and to ensure equal 

housing opportunities throughout Florida. 

Fair Housing Center of the Greater Palm Beaches 

The Fair Housing Center of the Greater Palm Beaches (FHC) is an 

Operating Member of the National Fair Housing Alliance. The FHC works in 

partnership with the U.S. Department of Housing and Urban Development, the 

U.S. Department of Justice, and the Florida Attorney General Office to enforce 

Federal, State and local fair housing laws in Palm Beach County and throughout 

the State of Florida. 

Our mission is to ensure equal and affordable housing opportunities for all 

people, by promoting culturally diverse communities through open housing and the 

elimination of all barriers to that goal. As an enforcement agency, the FHC is 
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interested in the correct interpretation of the FHA's direct threat defense in order to 

achieve that mission. 

Legal Aid Society of Palm Beach County 

Legal Aid Society of Palm Beach County was founded in 1949 to provide 

high quality civil legal advice, representation, and education free of charge to 

disadvantaged children, families and individuals in Palm Beach County so as to 

protect their personal safety, enhance their opportunities and living conditions, and 

promote self-sufficiency. Legal Aid Society is a not-for-profit corporation that 

receives federal, state, local, and foundation funding to provide legal representation 

to clients with limited income. Legal Aid Society of Palm Beach County operates 

the Fair Housing Project dedicated to preventing discrimination in all forms of 

housing in Palm Beach, Martin, Hendry, and Okeechobee Counties. Legal Aid 

Society of Palm Beach County provides investigation, testing, and litigation of fair 

housing claims throughout its service area. Legal Aid Society of Palm Beach 

County’s intervention in this matter is premised on its mission to represent families 

and individuals who are victims of discrimination in housing. 
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CONSENT OF PARTIES AND RULE 29 STATEMENT 

Pursuant to Fed. R. App. P. 29(a), Counsel for Amici attempted to obtain 

consent from Appellee’s counsel with no response, therefore this brief is filed 

together with Amici’s motion for leave of court to accept the brief. 

Pursuant to Fed. R. App. P. 29(c)(5)(A)-(C), Disability Rights Florida states 

that no party or parties' counsel authored any part of this brief or paid any costs 

associated with its preparation or submission, and no person other than amicus 

curiae or its counsel contributed money that was intended to fund preparing or 

submitting the brief. 

/s/ Christopher White 
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STATEMENT OF THE ISSUE 

 1.  What impact does the Fair Housing Act’s direct threat determination have 

upon the community integration mandate of the Americans with Disabilities Act 

and the United States Supreme Court’s decision in Olmstead v. L.C. ex rel. 

Zimring,527 U.S. 581 (1999)?  

 

SUMMARY OF THE ARGUMENT 

 Congress relied upon findings of disability discrimination in the form of 

isolation and segregation and in such areas as housing when enacting the 

Americans with Disabilities Act (ADA). 42 U.S.C. § 12101 (2006). The United 

States Supreme Court’s landmark decision in Olmstead v. L.C. ex rel. Zimring,527 

U.S. 581 (1999), proclaimed unnecessary segregation and institutionalization as 

discrimination under the ADA. 42 U.S.C. § 12132. Olmstead’s  “community 

integration mandate,” as it has come to be called in the years following the 

decision, ensures that individuals with disabilities can be both integrated into their 

communities from isolated institutional settings and also receive services and 

supports to help them avoid institutional placements and remain in integrated, 

community settings. Often, individuals in the community are characterized as “at-

risk” of institutionalization. Those at risk of institutionalization may need services 

or supports, for example day-time activities, or modifications of rules or policies of 
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a residential entity, such as the allowance of service animals, to remain a part of 

their community. The ADA and the Fair Housing Act are integral components to 

the continued integration of individuals residing in community settings.  

Unfortunately, social and legal barriers threaten to obstruct Olmstead’s 

community integration mandate for those desiring to remain in their community. 

Improper application of the Fair Housing Act’s direct threat determination poses a 

legal barrier to community integration for people with disabilities. Accordingly, an 

improperly conducted direct threat determination, one guided by social prejudice 

and stereotypes about individuals with disabilities, particularly for individuals with 

intellectual or cognitive disabilities, precludes fulfillment of the ADA’s and 

Olmstead’s community integration mandate.  

 

ARGUMENT 

 In its order granting Aimco Properties’ Motion to Dismiss, the District Court 

determined that the Hunts had not alleged enough facts to state a claim of 

discrimination under  42 U.S.C. §§ 3604(f)(1)–(3) of the Fair Housing Act (FHA) 

against Aimco. Hunt v. Aimco Properties, L.P., Case No. 14-80432-Civ., at 5–9 

(N.D. Fla. Aug. 19, 2014) (hereinafter Hunt).  However, in making this decision, 

the District Court failed to consider the Hunts’ claim that Aimco failed to conduct 

an individualized assessment about whether Karl Hunt was a direct threat and, 
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thus, failed to fully consider whether or not Aimco’s actions towards Karl 

constituted discrimination under the FHA.  See id. at 5. Failure to conduct a proper 

individualized assessment when an individual appears to pose a “direct threat,” 42 

U.S.C. § 3604 (2006), weakens the foundation for community integration for 

persons with disabilities.   

I. Community integration for individuals with disabilities remains 

dependent on proper enforcement of the Fair Housing Act. 

Housing within one’s community is the cornerstone for community integration. 

Karl Hunt, and other individuals with disabilities, rely upon the fair and just 

interpretation of the Fair Housing Act and the ADA to remain free from 

unnecessary institutionalization. In its decision in Olmstead, the United States 

Supreme Court held that the unjustified segregation of individuals with mental 

disabilities in institutions is discrimination under the ADA. 527 U.S. 581, 607 

(1999). Without the proper interpretation and enforcement of the FHA, Karl Hunt, 

and other individuals like him, would be exposed to unnecessary 

institutionalization if they or their families were unable to maintain housing within 

their community. 

Despite the legal advances following the Olmstead decision, individuals 

continue to face barriers in the community due to violations of the Fair Housing 

Act. In 2010, disability discrimination complaints were the most common type of 

fair housing complaint received by HUD. U.S. DEPT. OF HOUSING AND URBAN 
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DEVELOPMENT, 2009 WORST CASE HOUSING NEEDS OF PEOPLE WITH DISABILITIES 

(2010), available at http://www.huduser.org/portal/Publications/pdf/ 

WorstCaseDisabilities03_2011.pdf. In a report published by the University of 

Pennsylvania School of Medicine investigating communities in Iowa, Dr. Mark 

Salzer and Richard C. Baron identified community attitudes toward individuals 

with disabilities as a “particular[] concern” when it came to creating barriers to 

integration.  DR. MARK SALZER & RICHARD C. BARON, UPENN COLLABORATIVE 

ON COMMUNITY INTEGRATION, PROMOTING COMMUNITY INTEGRATION: INCREASING 

THE PRESENCE AND PARTICIPATION OF PEOPLE WITH PSYCHIATRIC AND 

DEVELOPMENTAL DISABILITIES IN COMMUNITY LIFE 4 (2006).  The report found 

that “the negative effects of prejudice in the community were noted in every 

dimension, limiting job opportunities, social networks, family life, housing 

opportunities, and religious activity.”  Id.  That “Community Attitudes” was just 

one of ten “Barriers to Community Integration” identified in the report 

demonstrates how difficult community integration can be for individuals with 

disabilities. 

While no single data source would provide a definitive count of households 

with persons with disabilities in the State of Florida, the statewide Rental Market 

Study by the Shimberg Center for Housing Studies for the Florida Housing 

Finance Corporation, attempted to do so for the first time in 2013. The study relied 
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upon Florida’s definition of a person with special needs as including those 

receiving benefits under the Social Security Disability Insurance (SSDI) program, 

the Supplemental Security Income (SSI) program, or from veterans’ disability 

benefits. Fla. Stat. § 420.0004(13) (2006). Excluding individuals with disabilities 

living in congregate settings such as group homes, assisted living facilities, or 

residential treatment facilities, the study found an estimate of 93,438 renter 

households in Florida receiving disability-related benefits statewide. 2013 RENTAL 

MARKET STUDY: SPECIAL NEEDS HOUSEHOLDS (2013, corrected Feb. 2014), 

available at http://apps.floridahousing.org/StandAlone/FHFC_ECM 

/ContentPage.aspx?PAGE=0399. These individuals rely upon proper interpretation 

and enforcement of the laws that protect individuals with disabilities from 

discrimination in housing and the accompanying consequences that discrimination 

might have, such as institutionalization. 

Only a careful analysis pursuant to the FHA’s direct threat determination 

provision, free of stereotypes about an individual’s disability, ensures the 

sustainability of the FHA’s discrimination provisions. A loose and unchecked 

analysis of the determination undermines the Act’s intention for individuals with 

disabilities to fully integrate into a community setting.  See Id. Housing in 

community settings has been a crucial aspect of the deinstitutionalization 

movement following the Olmstead decision, and justifications for prohibiting an 
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individual with a disability from maintaining or obtaining housing in a community 

setting should be closely scrutinized.   

A. Improper analysis of the Fair Housing Act’s direct threat 

determinations subverts the Americans with Disabilities Act and 

community integration. 

 As Dr. Salzer and Mr. Baron’s report recognizes, prejudice, often based on 

stereotype, toward individuals with disabilities often acts as a barrier to community 

integration. Occasionally, these prejudices and stereotypes about individuals with 

disabilities can play into legal determinations, and this is especially true when 

considering a direct threat determination under the FHA. The concept of “direct 

threat” with individuals with disabilities came out of School Bd. of Nassau Co., 

Fla. v. Arline, where a school teacher was found to possibly be a “direct threat” to 

the health and safety of her students, as she was diagnosed with a contagious 

disease. 480 U.S. 273, 285, 289 (1987). While Arline was an ADA case, the direct 

threat defense spread to other disability legislation when “Congress amended the 

Rehabilitation Act and the Fair Housing Act to incorporate the language.” Bragdon 

v. Abbott, 524 U.S. 624, 649 (1998).  Specifically, nothing in the Fair Housing Act 

requires “that a dwelling be made available to an individual whose tenancy would 

constitute a direct threat to the health or safety of other individuals or whose 

tenancy would result in substantial physical damage to the property of others.” 42 

U.S.C. § 3604(f)(9); see also Township of West Orange v. Whitman, 8 F.Supp.2d. 
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408, 428 (D.N.J. 1998) (“§ 3604(f)(9) is intended to establish an affirmative 

defense available to landlords and sellers of property in actions against them”). 

Stereotyping in the context of a direct threat determination is common 

because “individuals tend to overestimate the danger posed by [individuals with 

developmental or intellectual disabilities] . . . ignoring the fact that the vast 

majority of the mentally ill pose no danger whatsoever.”  Brian S. Prestes, 

Disciplining the Americans with Disabilities Act’s Direct Threat Defense, 22 

BERKLEY J. EMP. & LAB. L. 409, 447 (2001).  This stereotyping is particularly 

insidious in the context of direct threat determinations because the direct threat 

provision voids the anti-discriminatory protections of the FHA.  See 42 U.S.C. § 

3604(f)(9).    

However, an individual or organization making a direct threat determination 

must follow a number of procedural and legal guidelines, which are designed to 

mitigate the effects of negative stereotype, before using this determination to 

bypass the provisions of the FHA.  As the Hunts noted in their Response to 

Defendant’s Motion to Dismiss Second Amended Complaint (Response), HUD has 

promulgated regulations that require a housing or rental agency to “make an 

individualized assessment, based on reasonable judgment that relies on current 

medical knowledge or on the best available objective evidence” if they believe an  

individual poses a direct threat.  24 C.F.R. § 9.131(c) (2011). 
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In line with the regulations governing the direct threat determinations, courts 

throughout the country have repeatedly stood for the broad proposition that 

stereotypes of all kinds have no place in making direct threat determinations.  In 

U.S. v. Mass. Indus. Fin. Agency, the court cited to a House Report when 

addressing the direct threat issue, requiring “objective evidence that is sufficiently 

recent as to be credible, and not from unsubstantiated inferences, that the applicant 

will pose a direct threat to the health and safety of others.”  910 F. Supp. 21, 27 (D. 

Mass. 1996) (citing H.R.Rep. No. 711, 100th Cong., 2d Sess. (1988), reprinted in 

1988 U.S.C.C.A.N. 2173, 2191 (explaining § 3604(f)(9) exemption)).  

Additionally, in Laflamme v. New Horizons, Inc., the court held that “no evidence 

in the record supporting a conclusion that Laflamme was dangerous to her 

roommate other than the ‘[g]eneralized assumption[s], subjective fears, and 

speculation’ that Congress [in the 1988 House Report] warned against as 

insufficient and based on stereotyping.”  605 F. Supp. 2d 378, 392-93 (D. Conn. 

2009). 

The rejection of stereotype in making a direct threat determination is not 

mere “lip service” on the part of the courts.  In Sinisgallo v. Town of Islip Housing 

Auth., the District Court held that a violent act by a person with bipolar disorder 

does not automatically warrant a finding that they constitute a direct threat.  865 F. 

Supp. 2d 307, 336 (E.D.N.Y. 2012).  This holding rejects the stereotype of persons 
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with cognitive or intellectual disabilities being  more violent than the general 

populace, and thus a direct threat, merely because that individual committed or 

made a singular violent act or threat (such as the mischaracterized “threat” made 

by Karl Hunt).  Even earlier, the United States Supreme Court held “mere negative 

attitudes, or fear, unsubstantiated by factors which are properly cognizable in a 

zoning proceeding, are not permissible bases for treating a home for the mentally 

retarded differently from apartment houses, multiple dwellings, and the like.” City 

of Cleburne, Tex. v. Cleburne Living Ctr., 473 U.S. 432, 448 (1985).   

If not conducted in the manner proscribed by HUD and the courts, 

commonplace fears and stereotypes will erode the FHA of the protections that 

enable persons with disabilities to fully integrate into their communities.  

Accordingly, improper analysis of the direct threat regulations potentially stands as 

a serious obstacle to community integration as mandated by the decision in 

Olmstead.  

B. A fragmented reading of the Joint Statement of the Department of 

Housing and Urban Development and the Department of Justice 

leads to an improper analysis of direct threat determinations. 

 HUD authored a joint policy statement with DOJ, regarding Reasonable 

Accommodations Under the Fair Housing Act, that provides technical assistance to 

persons with disabilities and housing providers, including those making direct 

threat determinations. DEPT. OF HOUSING AND URBAN DEVELOPMENT & 
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DEPARTMENT OF JUSTICE, JOINT STATEMENT (2004), available at 

http://www.justice.gov/crt/about /hce/jointstatement_ra.php (hereinafter “JOINT 

STATEMENT”). While policy statements lack the force of law, they do have the 

‘power to persuade.’ Christensen v. Harris Co., 529 U.S. 576, 587 (2000).  

As noted by the Hunts in their Response, Question #5 of the Joint Statement 

provides that “[t]he [Fair Housing]Act does not allow for exclusion of individuals 

based upon fear, speculation, or stereotype about a particular disability or persons 

with disability in general.” Joint Statement at ¶5 (emphasis added). Consequently, 

the housing provider’s burden of proof under the FHA requires “reliable objective 

evidence that a person with a disability poses a direct threat before excluding him 

from housing on that basis.”  Id.  Moreover, Question #5 of the Joint Statement 

also requires any housing or rental agency to consider “any reasonable 

accommodations that will eliminate the direct threat.”  Id. Therefore, once a direct 

threat is alleged, the burden is upon the housing provider to utilize objective and 

individualized assessments to verify the threat and then to determine if a 

reasonable accommodation will effectively minimize the risk.  

Despite the importance of carefully scrutinizing direct threat arguments by 

housing providers, the court failed to identify whether or not Aimco’s direct threat 

determination regarding Karl Hunt was legitimate, based on an “an individualized 

assessment that is based on reliable objective evidence.” Id. at ¶5.  The District 
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Court erred by not considering whether Aimco complied with the FHA’s direct 

threat analysis and the possible discriminatory effect this omission may have had. 

Few encounters of individuals with disabilities perceived as a direct threat will 

follow a formulaic incident-request-answer process. Here, in the course of one day, 

the housing provider notified Karl’s mother of the threat of violence and the 

involvement of Aimco’s legal counsel, requested law enforcement to investigate 

the perceived threat of violence, and heard Ms. Hunt explain the reason for Karl’s 

behavior and a suggested solution to the provider’s fear for safety. Despite all of 

this, Aimco subsequently provided notice of a lease violation to Karl and his 

mother. Hunt at 2.   

Instead of requiring Aimco to prove the objective evidence of the threat, the 

District Court determined that discrimination under the FHA had not occurred 

merely because the Hunts purportedly failed to request a reasonable 

accommodation. Hunt at 7, 9. The lower court relies on the Joint Statement’s 

guidance in question #16 which indicates what a housing provider may inquire 

about “when [an individual with a disability] ha[s] not asked for an 

accommodation[.]” Joint Statement at ¶16 (2004).  The lower court’s reversal of 

the two considerations, verifying the risk and considering reasonable 

accommodations, incorrectly abridged the proper analysis of the direct threat 

defense. 
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In regards to the second component of the direct threat defense, Courts have, 

relying upon legislative history and the Arline decision, interpreted it as imposing 

an affirmative obligation on the housing provider to determine if a reasonable 

accommodation will effectively minimize verified risks. The court in Roe v. Sugar 

River Mills Assoc., 820 F. Supp. 636, 640 (D.N.H. 1993), succinctly stated “[t]he 

Act requires defendants to demonstrate that no ‘reasonable accommodation’ will 

eliminate or acceptably minimize the risk he poses to other residents…before they 

may lawfully evict him.”  

Despite not having to do so, the Hunts initiated the discussion of Karl’s 

disability and suggested a reasonable accommodation to alleviate any risks. The 

Joint Statement’s only “test” for what constitutes a request can best be 

characterized as considering what a reasonable person would understand given the 

factual scenario. The Joint Statement clearly establishes that a request for a 

reasonable accommodation need not be made in a particular manner or at a 

particular time. Id. at ¶12. It can be made by a family member or other person on 

behalf of the person with a disability. Id. The request need not contain the words 

“reasonable accommodation” and may be made orally, rather than in writing or on 

a specially-created form. Id.  This guidance enhances the likelihood that the FHA 

will protect persons with disabilities in maintaining their housing and preclude 

discrimination against them based upon unfounded stereotypes and fears.  
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Given the history of the FHA and the direct threat defense, together with the 

Hunts’ initiation of discussing solutions to perceived threats by Karl Hunt as 

manifestations of his disability, Aimco was under a duty to objectively analyze the 

alleged risks and evaluate any possible reasonable accommodations that might 

effectively minimize those risks. Precarious reasoning for a direct threat 

determination, along with any necessary reasonable accommodation, thwarts the 

integration mandate of the ADA. Without the protections of the FHA in 

maintaining their housing, more individuals with disabilities will find themselves 

at risk of institutionalization due to erroneous interpretations of the FHA’s direct 

threat defense. This Court should correct this error by reversing the District Court’s 

decision and remanding for further inquiry into Aimco’s direct threat 

determination regarding Karl Hunt. 

CONCLUSION 

 Direct threat determinations under § 3604(f)(9) of the FHA threaten the 

proper community integration of individuals with disabilities if conducted in a 

manner that allows for prejudice and stereotypes to guide the determination. In 

dismissing the Hunts’ complaint for failing to state a claim of discrimination under 

the FHA, the Court committed a critical error by failing to consider the Hunts’ 

direct threat argument.  For the forgoing reasons, we ask this Court to consider the 

direct threat argument made by the Hunts, in light of its importance in upholding 
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the community integration mandate articulated by Olmstead, and reverse the 

Southern District’s decision below dismissing the Hunts’ action against Aimco. 
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