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September 17, 2015 
 
Colleen Rathgeb 
Director of Policy and Planning 
Office of Head Start 
Department of Health and Human Services 
1250 Maryland Avenue, SW 
Washington, DC 20024 
 
 
Re: Proposed Head Start Performance Standards 
 
Dear Ms. Rathgeb, 
 
We are writing to comment on the proposed revisions to the “Head Start Performance 
Standards,” set out at 80 Fed. Reg. 35430 (June 19, 2015).  Specifically, we offer 
suggestions to strengthen the proposed standards’ changes as they relate to issues 
impacting youth with disabilities enrolled in or attempting to enroll in Head Start 
programs. 
 

Who Are NDRN and the Protection and Advocacy Systems? 
The National Disability Rights Network (NDRN) is the nonprofit membership 
organization for the federally mandated Protection and Advocacy (P&A) Systems for 
individuals with disabilities.  The P&As were established by the United States Congress 
through eight separate programs to protect the rights of people with disabilities and their 
families through legal support, advocacy, referral, and education.  P&As are in all 50 
states, the District of Columbia, Puerto Rico, and the U.S. Territories (American Samoa, 
Guam, Northern Mariana Islands, and the U.S. Virgin Islands), and there is a P&A 
affiliated with the Native American Consortium which includes the Hopi, Navaho, and 
Piute Nations in the Four Corner region of the Southwest.  Collectively, the P&A 
Network is the largest provider of legally based advocacy services to people with 
disabilities in the United States, and, in particular, represents thousands of children per 
year. 

P&A’s Interest in Head Start Programming  
While Head Start was originally envisioned as a way to improve access to educational 
services to children living in poverty, it is an important provider of services to children 
with disabilities as well.  P&As serve a significant number of Head Start eligible children 
in their work, and we welcome the opportunity to provide the benefit of our extensive 
experience to these standards.   Head Start is an important program which deserves 
both our support and thoughtful quality review to ensure that it meets the needs of all 
eligible children.  
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RECOMMENDATIONS 

 

Eligibility and Selection Process 

 

§ 1302.12(d)(1) - Eligibility 

 
NDRN supports the proposed regulation that a program may enroll an additional 35 
percent of participants who are up to 130% of the poverty level provided that it has 
established outreach and enrollment policies, procedures, and criteria to ensure that 
eligible pregnant women, children, and children with disabilities are served before 
ineligible pregnant women and children. 
 

§ 1302.14 – Selection Process 

 
NDRN strongly supports the provision in §1302.14(a) that programs must not deny 
enrollment based on a disability or chronic health condition or its severity.  NDRN is 
aware, through its affiliates, of this occurring in early childhood programs and is very 
glad to see such a strong statement in these proposed regulations. 
 
NDRN also supports the requirement in 1302.14(b) that at least 10% of the total 
enrollment is comprised of Individuals with Disabilities Education Act (IDEA) eligible 
children.  However, there should be additional guidance about the criteria for granting a 
waiver, such as ensuring that adequate outreach and enrollment policies are in place to 
ensure families of children with disabilities are aware of and take advantage of the 
Head Start program.  Additionally, if a waiver is granted, children with disabilities must 
be given the first priority on any waiting lists until the 10% requirement is met. 

 

Child Behavior  

 

§ 1302.17 - Suspension and Expulsion 

 
We strongly support the proposed changes with regard to suspension and expulsion in 
§ 1302.17.  We are pleased to see recognition of the significant and long-term impact 
that removal has on children with challenging behaviors, including children with 
disabilities.  Similarly, we are very pleased to see a demonstrated understanding of the 
fact that children are not removed from pre-schools equally, but that disproportionate 
rates of removal must be addressed as a civil rights matter.   The changes as described 
in the notice of proposed rule-making (NPRM) should result in fewer removals of 
children who may have been otherwise removed inappropriately.   
 
There is one addition we feel would bring the Standards into better alignment with state 
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and federal law.  The proposed revisions state clearly, as is appropriate, that the entity 
responsible for IDEA implementation must be involved in the child’s program planning 
at Head Start. The standards should also clearly state that the Head Start program 
must consider its own responsibilities under Section 504 of the Rehabilitation Act of 
1973 (Section 504) and/or the Americans With Disabilities Act (ADA), as well as any 
state or local human rights statutes, regulations, or ordinances.  
 
Early childhood programs must comply with all of the legal requirements governing the 
discipline of a child related to their disability, including the implementation of reasonable 
modifications to policies, practices, or procedures that will ensure that they are not 
suspended or expelled because of disability-related behaviors.  The only permitted 
exception are those cases in which a program can demonstrate that making such 
modifications would result in a fundamental alteration in the nature of a service, 
program, or activity.1  
 
We also encourage the Standards to be clarified specifically with regard to when, if 
ever, expulsion is permitted.  There is a discrepancy between § 1302.17b(1) which 
appears to ban expulsion and § 1302.17b(3) which appears to permit it after completion 
of a multi-step process.  It is our assumption that the intention of the drafters was to 
permit short-term suspension after completion of a process in order to allow services to 
be put into place, consistent with state and federal civil rights and special education 
laws and regulations, but to ban the use of expulsion. We support that interpretation. 
Expulsion is an inappropriate and permanent solution to a child’s complex and evolving 
developmental needs. 

Fees 

§1302.18 – Fees 
There is some confusion in the proposed regulations covering fees for Part C services 
in §1302.18(b)(3).  The regulation states that programs may use other sources of 
funding that are not part of the Head Start program for Part C services, “consistent with 
the State’s system of payments under 34 C.F.R part 300.  However, part 300 covers 
IDEA Part B services, not Part C.  If this is meant to be intentional, it should be clearly 
stated 
 

Program Services 

 

§1302.31(b)(1)(iii) – Teaching and Learning Environment 

 
NDRN is pleased to see that in addition to academic content, problem solving, social 
emotional, behavioral, and language development are included as necessary parts of 
the learning environment. 
 

Universal Design for Learning 
 

§ 1302.31(b)(1)(iv) Effective Teaching Practices 

                     

134 C.F.R. §§ 104.4, 104.38; 28 C.F.R. § 35.130(b)(1), (7). 
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Recommendation: After section (iv), insert the following: “(v) Incorporate universal 
design for learning (UDL) for all students in all curriculum objectives, materials, teaching 
methods, and classroom assessments.” 

Reasoning: Universal design for learning (UDL) ensures that all students have the 
opportunity to learn and provides a framework for how information is presented, how 
students demonstrate what they know, and how students interact and engage with the 
material. This framework for learning must be adhered to in order for all curriculum, 
materials, instruction, and assessment to be truly accessible and optimized for all 
learners. 

§ 1302.31(d) Materials and Space for Learning 

Recommendation: After “accessible to students with disabilities, insert the following: 
“in accordance with the principles for universal design and universal design for learning 
(UDL)”. 

Reasoning: All physical space must be designed according to the principles for 
universal design, which is used to ensure that physical space and environments are 
accessible to individuals with disabilities. In addition, all instructional materials must be 
designed according to the principles of universal design for learning (UDL) In order for 
an educational environment to be truly accessible, it must incorporate universal design 
as well as UDL. 

Recommendation: After “must be accessible to students with disabilities,” insert the 
following: “whether they are eligible under IDEA or Section 504 of the Rehabilitation 
Act”. 

Reasoning: Students with disabilities may be eligible for accommodations under either 
IDEA or Section 504. Educators must be aware of both laws and the requirement that 
accommodations be provided to students under them. Therefore, in any discussion 
about accessibility, the learning environment, physical space, or accommodations, both 
IDEA and Section 504 should be included. 

Screenings and Assessments 

§1302.33 – Screenings and Assessments 
NDRN is very pleased to see that referrals for IDEA services must be promptly 
considered, when appropriate, based on the needs identified in the screening as 
required by §1302.33(a)(2).  We also agree with the proposal to not require screenings 
for those students with an Individualized Family Service Plan (IFSP) or Individualized 
Education program (IEP)—these children have already been through a comprehensive 
evaluation process.  We also concur with the proposal to ensure that services and 
supports are identified for students who do not qualify for IDEA services but who 
nevertheless are identified as having a “significant delay.”  However, the proposed 
regulations should also address the needs of students with disabilities who may not be 
eligible for IDEA services but may be covered by Section 504.  Additionally, more 
guidance around the definition of significant delay is needed. 

Child Health and Mental Health 

 

§1302.45 - Child Mental Health 

 
NDRN supports the inclusion of program-wide positive behavioral practices and 
supports for supporting children with challenging behaviors and the use of mental 
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health consultants, as described. 
 

§1302.47 – Safety Practices 

 
NDRN supports the requirement for policies and procedures to address the needs of 
students with allergies, including what to do in the case of emergencies in 
§1302.47(b)(8)(vi).  This is of critical importance, especially for children with severe 
allergies. 
 

Subpart E – Family & Community Partnership Program Services 
 
NDRN fully supports the proposal in §1302.50 to require family and parent engagement 
strategies in all system and program components.  We believe parental involvement is 
critical to child success and the earlier parents can be engaged in their children’s 
learning programs, the better.  NDRN also supports the provisions in §1302.51 on 
parent activities to promote child learning and development, as parents need to be 
given the resources early on to support their child’s learning and development. 

 
NDRN also supports the remaining provisions for family and community partnerships in 
Subpart E. 
 

Subpart F - Serving Children with Disabilities 

 
Overall, NDRN is very supportive of the provisions for students with disabilities in 
Subpart F.  NDRN has a few comments, however. 
 

§1302.60 – In General 

 
NDRN is fully supportive of the general requirement to meet the needs of students with 
disabilities, whether or not they are eligible for IDEA services.  However, it may be 
helpful to at least mention the need to comply with the ADA and Section 504, as these 
are the primary other laws protecting the rights of people with disabilities. 
 

§1302.61 – Additional Services for Children 

 
NDRN supports the requirement in §1302.61(b) for programs to meet the needs of 
students with disabilities to the “maximum extent possible” while the local agency 
responsible for implementing IDEA services determines a child’s eligibility. 
 

§1302.62 – Additional Services for Parents 

 
NDRN recommends that the proposed regulations specifically refer to the Parent 
Training and Information Centers (PTIs) and to the P&As in §1302.62 as additional 
resources for parents of students with disabilities, as well as to the Head Start programs 
themselves.  The PTIs and the P&As are charged with providing much of the training 
and supports referred to in this section. 
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Human Resources Management 

 

§1302.90(c) – Personnel Polices (Restraint and Seclusion) 

 

Recommendation 
 
NDRN recommends modifying this proposed regulation by adding the text in italics and 
bold, below. 
 
(c) Standards of conduct. (1) A program must ensure all staff, consultants, and 
volunteers abide by the program’s standards of conduct that: 
(i) Ensure staff behavior does not endanger the health or safety of children, including, at 
a minimum, that staff must not: 
(A) Use corporal punishment; 
(B) Use isolation to discipline a child; 

(C) Bind or tie a child to restrict movement or tape a child’s mouth or otherwise 
physically, mechanically or chemically restrain a child; 
(D) Use or withhold food as a punishment or reward; 
(E) Use toilet learning/training methods that punish, demean, or humiliate a child; 
(F) Use any form of emotional abuse, including rejecting, terrorizing, extended ignoring, 
or corrupting a child; 
(G) Physically abuse or maltreat a child; 
(H) Use abusive, profane, sarcastic language or verbal abuse, threats, or derogatory 
remarks about the child or child’s family; 
(I) Use any form of public or private humiliation; and, 
(J) Take away a child’s physical activity/outdoor time as punishment; 
(ii) Ensure staff respect and promote the unique identity of each child and family and 
refrain from stereotyping on the basis of gender, race, ethnicity, culture, religion, 
disability, or family composition; 
(iii) Require staff comply with program confidentiality policies concerning information 
about children, families, and other staff members; and, 
(iv) Ensure no child is left alone or unsupervised by staff while under their care or is 
otherwise subjected to seclusion. 
 

Reasoning 
 
The comments to this NPRM concerning this section, at 80 Fed. Reg. 35487, indicate 
that the intent of this section is to explicitly prohibit the use of restraint and seclusion.  
NDRN completely supports this goal.  However, as we read the section above, we do 
not believe the proposed regulations accomplish the stated purpose.  NDRN suggests 
that the regulations add to the definitions section the definitions of restraint and 
seclusion from the Office of Civil Rights’ Civil Rights Data Collection (CRDC).   This was 
the approach taken by the U.S. Department of Education in their document, Restraint 
and Seclusion Resource Document, Washington, DC (May 2012), p. 10, 
www.ed.gov/policy/restraintseclusion (R&S Resource Document). 
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Specifically, the CRDC defines “physical restraint” as: 
 

 A personal restriction that immobilizes or reduces the ability of a student to 

move his or her torso, arms, legs, or head freely. The term physical restraint 

does not include a physical escort. Physical escort means a temporary 

touching or holding of the hand, wrist, arm, shoulder, or back for the purpose 

of inducing a student who is acting out to walk to a safe location. 
 
A note in the Resource Document, p. 10, fn. 6, also makes it clear that restraint does 
not include: 
 

 behavioral interventions used as a response to calm and comfort (e.g., 
proximity control, verbal soothing) an upset student and “seclusion” does not 
include classroom timeouts, supervised in-school detentions, or out-of-school 
suspensions. 

 
The CRDC defines “mechanical restraint” as: 
 

 The use of any device or equipment to restrict a student’s freedom of 
movement. This term does not include devices implemented by trained 
school personnel, or utilized by a student that have been prescribed by an 
appropriate medical or related services professional and are used for the 
specific and approved purposes for which such devices were designed, such 
as:  
 
o Adaptive devices or mechanical supports used to achieve proper body 

position, balance, or alignment to allow greater freedom of mobility than 
would be possible without the use of such devices or mechanical 
supports;  

 
o Vehicle safety restraints when used as intended during the transport of 

a student in a moving vehicle; 

 

o Restraints for medical immobilization; or 
 
o Orthopedically prescribed devices that permit a student to participate in 

activities without risk of harm. 
 

Finally, the CRDC defines “seclusion” as: 
 

The involuntary confinement of a student alone in a room or area from which the 
student is physically prevented from leaving. It does not include a timeout, which is 
a behavior management technique that is part of an approved program, involves 
the monitored separation of the student in a non-locked setting, and is implemented 
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for the purpose of calming. 
 

In order to accomplish the purpose of explicitly prohibiting these practices, NDRN 

requests that the regulations specifically ban “physical restraint,” “mechanical 

restraint,” and “seclusion,” consistent with the definitions and exceptions built 

into these definitions.  Finally, we request that the regulations also ban “chemical 

restraint.”  Even though we doubt a Head Start program would even consider using 
chemical restraints on such young children, we believe that to be silent on chemical 
restraints, while being explicit on other forms of restraint could be interpreted as tacit 
approval of their use. 
 

§ 1302.92 - Training and Professional Development 

 
NDRN would like to see the needs of students with disabilities generally, and needs of 
students with learning and developmental disabilities as well as with 
social/emotional/behavioral issues addressed in the professional development 
requirements for Head Start program staff. 
 

Subpart C – Protections for the Privacy of Child’s Records 
 
NDRN supports the provisions of this subpart, as they generally comport with the 
requirements of FERPA and of the IDEA. 
 

Transportation 

 

§1303.75 – Children with Disabilities 

 
NDRN strongly supports the requirement that whenever possible children with 
disabilities are transported in the same vehicles that transport all of the other children in 
the Head Start program.  This is consistent with the least restrictive environment 
requirement of the IDEA as well as with the integration mandates of the ADA and 
Section 504. 
 

 

 

 

 

Disabilities Coordinator Position 

 

§1308.4(e) - Former 

 
NDRN is concerned that the disabilities coordinator position appears to have been 
eliminated.  We believe this is a very important position to ensure that Head Start staff 
are fully meeting the needs of their students with disabilities.  If this position is not 
reinstated, the regulations should at least refer to the need for each program to identify 
a person responsible for coordinating its efforts to comply with Section 504, as required 
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by 34 C.F.R. § 104.7(a) for any program with 15 or more employees. 
 
Thank you for the opportunity to comment on these proposed standards.  If you have 
any questions, please feel free to contact Ron Hager and Ron.Hager@ndrn.org. 
 
 
Sincerely, 
 

 
 
Curtis Decker 
Executive Director 
National Disability Rights Network 
 


