
 

 

 

820 FIRST STREET NE, SUITE 740  WASHINGTON, DC  20002-4243 
TEL: 202.408.9514  FAX: 202.408.9520  TTY: 202.408.9521 
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August 1, 2016 
 
Ms. Meredith Miller 
U.S. Department of Education 
400 Maryland Avenue, SW 
Washington, DC 20202 
 

RE: Docket ID ED-2016-OESE-0032 

 
Dear Ms. Miller: 

On behalf of the National Disability Rights Network (NDRN), thank you for the opportunity to 
comment on the proposed regulations on accountability, state plans, and data under the Every 
Student Succeeds Act (ESSA).  NDRN is the non-profit membership organization for the federally 
mandated Protection and Advocacy (P&A) and Client Assistance Program (CAP) system.  The 
P&A and CAP system was established by Congress to protect the rights of people with 
disabilities and their families through legal support, advocacy, referral, and education.  A P&A 
and CAP organization is located in all 50 states, the District of Columbia, Puerto Rico, the U.S. 
Territories (American Samoa, Guam, Northern Mariana Islands, and the US Virgin Islands), as 
well as a P&A/CAP affiliated with the Native American Consortium located in the Four Corners 
region of the Southwest.  Collectively, the P&A/CAP system is the largest provider of legally 
based advocacy services to people with disabilities in the United States. 

 
The P&A/CAP system is charged with protecting against the abuse and neglect of individuals 
with disabilities, and advocating to protect their legal and human rights.  A critical area on 
which P&As and CAPs focus their legal advocacy is on the education of students with 
disabilities.  Indeed, during the time that the No Child Left Behind Act (NCLB) was in effect, the 
P&As collectively worked on nearly 180,000 education related cases.  It is against this backdrop 
that NDRN submits comments.  Also please note that NDRN is signing on to the comments 
being submitted by the Consortium of Citizens with Disabilities (CCD).  We will not be repeating 
those comments here, except for emphasis on some points.  Finally, we are signing on to the 
comments of the Juvenile Law Center and we have borrowed heavily from their comments in 
our section on justice involved youth. 
 
One lesson learned from the NCLB was the critical role that transparency and accountability can 
and should play in the education of our nation’s students, especially for students with 
disabilities.  For the first time, in many parts of the country, objective data about the 
performance of students with disabilities was made available and students with disabilities 
were held to the same academic achievement standards as their nondisabled peers.  As a result 
of high expectations coupled with accountability and transparency, the gains made by students 
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with disabilities are indisputable.  The ESSA maintains these vital core principles of the NCLB.  
Indeed, the strong elements of both these principles were in large part why NDRN supported 
final passage of the ESSA.  NDRN seeks to ensure that implementing regulations reinforce these 
crucial expectations and requirements for all students, including students with disabilities.   

 
Areas of Support 

 
Stakeholder Engagement 
 
To begin, there is much that NDRN supports in the proposed regulations regarding stakeholder 
engagement and we strongly urge that those provisions be maintained in the final regulations.  
Specifically, NDRN is pleased with the requirements for timely and meaningful engagement 
with stakeholder groups in the development, adoption, and amendment of the State Plan in 
proposed §299.13, as well as the inclusion of civil rights and disability rights organizations in the 
list of stakeholders in §299.15(a).  However, NDRN recommends additional guidance on specific 
strategies to remove barriers and provide meaningful input, perhaps in the preamble to the 
final regulations, along the lines of those laid out in the Secretary’s June 23, 2016 Dear 
Colleague Letter.  http://www2.ed.gov/policy/elsec/guid/secletter/160622.html. 
 
95% Participation Rate 
 
Next, ESSA requires that 95% of all students, including 95% of students in each subgroup, be 
assessed.  20 U.S.C. § 6311(c)(4)(E)(i).  This requirement was first included in NCLB in 2001.  It 
was added in direct response to the exclusion of certain groups of students from assessment 
systems which resulted in damaging low expectations.  NDRN is very pleased the proposed 
regulations give meaningful application to this statutory obligation by including the 
requirement in proposed §200.14(b)(1)(ii).  Additionally, §200.15(b)(2) requires that the failure 
to meet the 95% participation rate for all students or any subgroup of students must be 
factored into the system of annual meaningful differentiation.  Given the critical importance of 
including all students in the state’s assessment system, especially students with disabilities, 
NDRN strongly supports these requirements and every other provision effectuating this 
statutory requirement. 
 
Ban on “Super-subgroups” 
 
Additionally, the ESSA requires that all indicators must be disaggregated for each subgroup of 
students, which effectively prohibits the use of “super-subgroups” in the accountability system.  
20 U.S.C. § 6311(c)(4)(C).  This requirement is included in the proposed regulations at §200.16.  
Again, NDRN strongly urges that this provision be retained in the final regulations.  Combining 
students in a subgroup or creating a super-subgroup masks subgroup performance and defeats 
one of the core tenants of the ESSA—to hold schools accountable for the performance of all 
students including students in each subgroup. 
 
Summative Rating 
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NDRN also supports the provision of a single summative rating for each school in the State’s 
accountability system in proposed §200.18(b)(4).  This summative rating should be coupled 
with the information about how a school performed on each indicator for all students and for 
each subgroup of students as required in §200.18(3).  NDRN feels that providing both a 
summative rating together with performance on individual indicators is key towards meeting 
the ESSA’s goal of establishing a State accountability system that is rooted in transparency.  The 
summative rating provides all stakeholders in the state with a simple, direct way to assess how 
a school is doing compared to others in the district and State.  The performance indicators 
provide a greater depth of information.  Both are critical to guide school improvement efforts 
and ensuring equitable education for all students. 
 
Indicator Weight 
 
The ESSA requires that indicators 1-4 must be given “substantial” weight, and that, in the 
aggregate, they must be afforded “much greater weight” than indicator 5.  20 U.S.C. § 
6311(c)(4)(C)(ii).  NDRN believes that the proposed regulations, at §200.18(c) and (d),  
effectuate this statutory obligation and must be retained. 

 
Areas of Concern 

 
Restraint and Seclusion 
 
Pursuant to the ESSA, the State plan must describe how the State Education Agency (SEA) will 
support the Local Education Agency’s (LEA’s) efforts to improve school conditions for learning 
by reducing “the use of aversive behavioral interventions that compromise student health and 
safety.”  20 U.S.C. § 6311(g)(1)(C)(iii).  The Conference Report Language accompanying the Bill 
includes the following: 
 

It is the Conferees’ intent that each State describes how it will support local educational 
agencies and schools by providing resources and guidance, professional development, 
and technical assistance to reduce techniques, strategies, interventions, and policies 
that compromise the health and safety of students, such as seclusion and restraint.  
Conference Report 114-354 to Accompany S. 1177, p. 451. 

 
Although the proposed regulations, at §299.19(a)(1)(iii)(C), include the statutory language, they  
do not contain the further explanation of the term “aversive behavioral interventions” 
contained in the Conference Report. 
 
NDRN has long championed the need to reduce the use of restraint and seclusion in schools 
and was very glad to see the Report Language elaborate that reducing the use of aversives that 
compromise health and safety was explicitly intended to include the use of restraint and 
seclusion.   Therefore, we are very disappointed to see absolutely no reference to restraint or 
seclusion in either the proposed regulation itself or in the preamble discussion of this provision. 
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Accordingly, NDRN strongly requests that the language in proposed §299.19(a)(1)(iii)(C) be 
amended to add the phrase “such as seclusion or restraint.”  We also request that the preamble 
to the final regulations make specific recommendations about how schools may be able to 
accomplish this requirement.  Making explicit reference to the 19 principles in the U.S. 
Department of Education, Restraint and Seclusion Resource Document, Washington, DC (May 
2012), www.ed.gov/policy/restraintseclusion, would be a simple, and effective way to  
accomplish this recommendation. 
 
Discipline 
 
The ESSA also requires that the State Plan identify strategies to assist the LEAs in reducing the 
use of discipline practices that remove the student from the classroom, such as out-of-school 
suspensions and expulsions.  20 U.S.C. §6311(g)(1)(C)(ii).  This requirement is included in the 
proposed regulations at §299.19(a)(iii)(B).  However, there is no further guidance provided. 
 
We ask that the preamble make clear that informal removals, such as cases in which the school 
staff ask the parents or family members to pick up a student from school due to behavior, fit 
within the category of a suspension, even though the school may not have viewed it in that 
way.  Similarly, shortening a student’s school day or transferring the student to a more 
segregated school program or a homebound program, without following the procedural 
protections of the Individuals with Disabilities Education Act (IDEA) or Section 504 if the 
students are eligible under those statutes, the Supreme Court’s decision in Goss v. Lopez, 419 
U.S. 565 (1975), or the school district’s discipline code, constitute a suspension if the student 
does not have access to the same level and amount of academic instruction.   In short, any time 
a student is removed from school, whether through the formal discipline process or through an 
informal request, is a suspension from school.  Finally, we ask that the preamble contain 
references to successful evidence-based practices that have been effective in reducing the use 
of out-of-school discipline. 
 
N-Size 
 
Although the Department is not permitted to prescribe minimum n-sizes, the size of the 
subgroup cell is especially important in rural areas and smaller LEAs in order to consider school 
effectiveness with children whose background and characteristics indicate they may need 
additional support and intervention (e.g., children who may be in multiple categories such as 
living in poverty and having a disability).  We believe that the Department has found the correct 
approach by not putting an absolute bar on an n-size, but instead requiring a State to justify its 
decision should the State choose to exceed a given number for its subgroup size.  However, the 
number selected, 30, is way too large.  § 200.17(a)(2)(iii). 
 
As conceded in the preamble to this proposed regulation, “under the ESEA, as amended by the 
NCLB, 79 percent of students with disabilities were included in the accountability systems of 
States with an n-size of 30.  104 Fed. Reg. 34553.  This means that 21 percent of students with 
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disabilities will not be counted in the State’s accountability system.  This is an enormous 
number and it is simply not justified to meet the stated purposes of an n-size referred to above.  
Therefore, we strongly urge the Department to lower the n-size to 10. 
 
NDRN firmly believes that n-sizes must be as small as possible to balance the need to protect 
student privacy with the need to obtain the most information possible about as many schools 
as possible and the subgroup performance of children in those schools.  As noted in the 
preamble: 
 

A State’s n-size should be no larger than necessary to ensure the protection of privacy 
for individuals and to allow for statistically reliable results of the aggregate performance 
of the students who make up a subgroup. The n-size must also be small enough to 
ensure the maximum inclusion of each student subgroup in accountability decisions.  
104 Fed. Reg. 34553. 

 
We believe a n-size of 10 is low enough to ensure the maximum number of subgroups are 
counted in the State’s accountability system yet large enough to protect student privacy.  The 
Department’s Institute for Education Science has recommended a cell size of 10 for 
confidentiality purposes.  “U.S. Department of Education, Statistical Methods for Protecting 
Personally Identifiable Information in Aggregate Reporting,” Institute for Education Sciences 
(2010) https://nces.ed.gov/pubs2011/2011603.pdf.   Additionally, the Office of Special 
Education and Rehabilitative Services recently proposed that States set a consistent n-size of 10 
students for the purpose of determining whether “significant disproportionality” exists among 
racial/ethnic groups in the rates at which students with disabilities within each racial/ethnic 
group are disciplined. If an n-size of 10 is statistically reliable and protects student identity for 
this purpose, there is no reason to conclude that the same cannot and should not be said about 
an n-size of 10 for accountability purposes under ESSA.  81 Fed. Reg 10968, at 10969 (March 2, 
2016). 
 
Definition of Regular High School Diploma 
 
The definition of “regular high school diploma” in proposed §200.34(c)(2) should be changed to 
ensure that, as required under ESSA, a regular high school diploma is not based, wholly or in 
part, on meeting Individualized Education Program (IEP) goals, even if those goals are fully 
aligned with the State’s grade level academic content standards.  Simply put, IEPs should not be 
used as a basis for awarding a diploma.  That is not their purpose and they may not even have 
goals for all of the requirements for a diploma.  IEPs are intended to set goals and provide 
services in the areas where the student needs support based on the unique individual needs of 
that student.  If the student does not need support in a given academic subject, for example, 
the IEP would not have any goals at all related to that subject. 
 
Specifically, the definition of “regular high school diploma” should be amended to read: 
 

“Regular high school diploma” means the standard high school diploma awarded to the 
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preponderance of students in the State that is fully aligned with State standards, or a 
higher diploma, except that a regular high school diploma shall not be aligned to the 
alternate academic achievement standards described in §1111(b)(1)(E) of the ESEA, as 
amended by the ESSA; and does not include a general equivalency diploma, certificate of 
completion, certificate of attendance, or any similar or lesser credential, such as a 
diploma based on meeting individualized education program (IEP) goals. 
 

Ensure Justice-Involved Youth Are Fully Included in High School Graduation Cohorts 
 
NDRN recommends that the Department improve access to quality education for young people 
involved in and returning from the juvenile justice system by making distinct revisions and 
additions to the proposed regulations, and by providing additional written guidance to States.  
NDRN appreciates that, through its proposed regulation § 200.34(b)(3), the Department is 
attempting to ensure that there is accountability for the graduation rates of justice-involved 
youth, even if they transfer to a prison or juvenile facility. 
 
NDRN believes that in order to encourage schools and LEAs to provide justice-involved youth 
with the meaningful education they deserve, the Department must incorporate the revisions 
below to the regulation.  
 
Modify § 200.34(b)(3) to read: 
To remove a student from the cohort, a school or LEA must confirm in writing that the student 
 

(i) Transferred out, such that the school or LEA has official written documentation that 
the student enrolled in another school or educational program that culminates in the 
award of from which the student is expected to receive a regular high school diploma, 
or a State defined alternative diploma for students with the most significant cognitive 
disabilities; 
(ii) Emigrated to another country; 
(iii) Transferred to a prison or juvenile facility after an adjudication of delinquency and is 
enrolled and meaningfully participating participates in an educational program that 
culminates in the award of from which the student is expected to receive a regular high 
school diploma, or State-defined alternate diploma for students with the most 
significant cognitive disabilities. Students who have not yet been adjudicated delinquent 
but have transferred to a prison or juvenile facility may not be removed from the 
cohort; or  
(iv) Is deceased. 

 
Modify § 200.34(f) to read: 
Partial school enrollment. Each State must apply the same approach in all LEAs to determine 
whether students who are enrolled in the same school for less than half of the academic year as 
described in § 200.20(b), including students who have entered and/or exited a prison or 
juvenile facility, who exit high school without a regular high school diploma and do not transfer 
into another high school that grants a regular high school diploma are counted in the 
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denominator for reporting the adjusted cohort graduation rate . . . 
Three issues require the Department's attention: i) when the justice-involved student should 
transfer from the sending school or LEA's graduation cohort to the receiving school or LEA's 
cohort, ii) the process for the justice-involved student's transfer back to the sending school or 
LEA's graduation cohort, and iii) oversight and accountability for prisons and juvenile facility 
schools. 
 
The mere assertion that prisons and juvenile facilities provide regular high school diploma 
programs should not suffice for clear evidence that such programs are truly sufficient, and that 
such programs are resulting in actual high school graduation. Without concrete accountability 
measures for prisons and juvenile facilities, the new emphasis the Department's proposed 
regulation places on diploma-granting programs will not result in genuine change for justice-
involved youth. 
 
Methodology to Identify Consistently Underperforming Subgroups 

NDRN requests that the Department revise §200.19(c)(3) by eliminating (c)(3)(ii) through 
(c)(3)(iv) from the list of methodologies for defining “a consistently underperforming subgroup 
of students.”   NDRN believes that only §200.19(c)(3)(i) meets the requirements of the statute.  
20 U.S.C. §§6311)(c)(4)(C)(iii) and (d)(2)(A)(i).  Reading these provisions together, eligibility for 
targeted support and improvement is based on any subgroup consistently underperforming 
“based on all indicators under [§6311(c)(4)(B)]and the system developed under this 
subparagraph [annual meaningful differentiation].  In our view, only §200.19(c)(3)(i) meets this 
test. 

 
Resources for Continued Improvement 
 
NDRN requests that the Department eliminate §200.24(c)(4)(i), as it is not consistent with the 
statute.  Pursuant to 20 U.S.C. §6303(f), when allocating funds to the LEAs, the State shall give 
priory to LEAs that: 
 

(1) serve high numbers, or a high percentage of, elementary schools and secondary 
schools implementing plans under paragraphs (1) and (2) of section 6311(d) of this title; 
(2) demonstrate the greatest need for such funds, as determined by the State; and 
(3) demonstrate the strongest commitment to using funds under this section to enable 
the lowest-performing schools to improve student achievement and student outcomes. 
 

The statute makes no distinction between comprehensive support schools, §6311(d)(1), and 
targeted support and improvement schools, §6311(d)(2), in determining the priority for 
funding.  Therefore, it would not be proper to make this distinction when allocating funds as 
suggested in proposed §200.24(c)(4)(i).  Instead, the Department should make sure that if there 
are insufficient funds, the SEA allocate them based on the requirements of the statute 
delineated above. 
 

https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=20USCAS6311&originatingDoc=N239E0B40E6D911E592BFE9F959E8EC6C&refType=RB&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_5ba1000067d06
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=20USCAS6311&originatingDoc=N239E0B40E6D911E592BFE9F959E8EC6C&refType=RB&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_5ba1000067d06
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Additionally, the statute requires that the resources the SEA allocates to the LEAs must “be of 
sufficient size to enable a local educational agency to effectively implement selected 
strategies.”  20 U.S.C. §6303(b)(2)(A)(ii).  NDRN believes that the proposed $50,000 minimum 
allocation for targeted support and improvement schools in §200.24(c)(2)(ii) is simply too low 
to ever meet this standard.  We recognize that this is a recommended minimum, but all too 
often the minimum becomes the maximum and $50,000 would not even support one teacher 
when fringe benefits are factored in.  NDRN urges that the final regulations adopt a more 
realistic minimum allocation. 

 
Responses to Questions Posed in Proposed Regulations 

 
Please see NDRN’s responses above to address questions related to “consistently 
underperforming subgroups” (Question 1) and 95% participation rate (Question 2). 
 
Question 4: Counting Students with Disabilities Who Have Exited From Special Education in 
the Disability Subgroup 

 
NDRN encourages the Department to only count students with disabilities who have exited 
special education in the disability subgroup for the school year in which they exit.  For each 
subsequent school year that a student with a disability is not receiving special education, the 
student should be counted with all students, as well as within any other relevant subgroup 
(e.g., economically disadvantaged). 
 
NDRN believes that students no longer needing special education services should no longer be 
included in the disability subgroup, defined as students with disabilities receiving services under 
the IDEA.  There is no valid reason that NDRN sees for students who have exited special 
education to remain in the disability subgroup; indeed, NDRN believes that having students 
who formerly received special education services and supports remain in the disability 
subgroup serves to decrease critical transparency. However, for reporting ease, we support the 
notion that students exiting special education in the middle of a school year may still be 
counted in the disability subgroup for the school year in which they exited. 
 
Question 5:  Standardized Criteria for Students with Disabilities within the Adjusted Cohort 
Graduation Rate (ACGR) 
 
The criteria for students who should be reported in the ACGR “students with disabilities” 
subgroup should be standardized. A two-fold criteria is recommended. Only students meeting 
both of the following criteria should be reported: 

 
 The student was a student with a disability as defined in 602(3) of the Individuals with 

Disabilities Education Act at the time of being awarded a regular high school diploma 
and  
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 The student was a student with a disability as defined in 602(3) of the Individuals with 
Disabilities Education Act for the majority (i.e., more than 50 percent) of their time in 
the cohort.   

 
This two-fold criteria will ensure that the ACGR for the “students with disabilities” subgroup is 
representative of the achievement of students receiving services and supports under the IDEA 
and is comparable across States. It will also align, to some degree, with the data collection 
under Section 618 of the IDEA for exiting students, which is being used in the Department’s 
Results Driven Accountability initiative. Lastly, it will guard against students being identified as a 
student with a disability for short periods of time (such as just prior to exiting) in order to 
inflate the ACGR for this subgroup. 
 
Thank you again for the opportunity to comment on these proposed regulations.  Any questions 
should be forwarded to Ron Hager, Senior Staff Attorney, at Ron.Hager@NDRN.org. 

Sincerely, 

 

Curt Decker, Executive Director 
National Disability Rights Network 

mailto:Ron.Hager@NDRN.org

